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1. Appeal & error -- chancery cases -- standard of review
-- The suprene court reviews chancery cases de novo on the
record but does not reverse a finding of fact by the
chancery court unless it is clearly erroneous; a finding of
fact by the chancery court is clearly erroneous when,

al t hough there is evidence to support it, the review ng
court on the entire evidence is left with a definite and
firmconviction that a m stake has been commtted; it is
the suprenme court's duty to reverse if its own review of
the record is in marked di sagreenent with the chancery
court's findings.

2. Jurisdiction -- subject-matter jurisdiction -- can be
raised at any tine. --The question of subject-matter
jurisdiction can be raised at any tinme or even by the
suprene court on its own notion

3. Schools & school districts -- school funding -- roles of
| egislative & judicial branches. -- In school-funding
matters, the suprene court is not engaged in the "search
for tax equity"; it is the legislature that, by virtue of
institutional conpetency as well as constitutional
function, is assigned that responsibility; the suprene
court's task is nmuch nore narrowmy defined: to determ ne
whet her the trial court conmtted prejudicial |egal error



in determ ning whether the state school financing system at
i ssue was violative of state constitutional provisions
guar ant eei ng equal protection of the laws insofar as it
deni ed equal educational opportunity to the public school
students; if the court determ nes that no such error
occurred, it nust affirmthe trial court's judgnent,

| eaving the matter of achieving a constitutional systemto
t he body equi pped and designed to performthat function;
clearly, the respective roles of the legislative and
judicial branches relative to school funding are different,
and the suprene court concluded that the two branches do
not operate at crosspurposes in the school-funding context.

4., Constitutional |law -- Education Article -- State
designated as entity to maintain systemof free public
schools in Arkansas. -- The Education Article in the

Arkansas Constitution designates the State as the entity to
mai ntain a general, suitable, and efficient systemof free
publ i ¢ school s.

5. Constitutional law -- role of judiciary -- school -
funding matter was justiciable. -- The judiciary has the
ultimate power and the duty to apply, interpret, define,
and construe all words, phrases, sentences, and sections of
the state constitution as necessitated by the controversies
before it; it is solely the function of the judiciary to so
do; this duty nust be exercised even when such action
services as a check on the activities of another branch of
government or when the court's view of the constitution is
contrary to that of other branches, or even that of the
public; the suprenme court concluded that the school -funding
matter before it was justiciable.

6. Education -- efficient systemof education -- Rose
standards. -- It hasbeen held, in Rose v. Council for
Better Education, Inc., 790 S.W2d 186 (Ky. 1989), that an
efficient system of education nust have as its goal to
provi de each and every child with at | east the seven
followi ng capacities: (i) sufficient oral and witten
communi cation skills to enable students to function in a
conplex and rapidly changing civilization; (ii) sufficient
know edge of economic, social, and political systens to
enabl e the student to nmake inforned choices; (iii)
sufficient understandi ng of governnental processes to
enabl e the student to understand the issues that affect his
or her community, state, and nation; (iv) sufficient self-
knowl edge and know edge of his or her nental and physi cal



wel | ness; (v) sufficient grounding in the arts to enable
each student to appreciate his or her cultural and

hi storical heritage; (vi) sufficient training or
preparation for advanced training in either academ c or
vocational fields so as to enable each child to choose and
pursue life work intelligently; and (vii) sufficient |evels
of academ c or vocational skills to enable public school
students to conpete favorably with their counterparts in
surroundi ng states, in academ cs or in the job nmarket.

7. Education -- equal educational opportunity -- basic to
society. --Education becones the essential prerequisite
that allows citizens to be able to appreciate, claim and
effectively realize their established rights; the right to
equal educational opportunity is basic to our society.

8. Education -- requirenent of general, suitable, &
efficient systemof free public schools -- State has
absolute duty to provi de adequate education. --Education

has al ways been of suprenme inportance to the peopl e of
Arkansas; the CGeneral Assenbly recognized this in Act 1307
of 1997, when it acknow edged that the State is
constitutionally required to provide a general, suitable,
and efficient systemof free public schools, and that the
Arkansas courts have held that obligation to be a
"paranount duty"; the requirenent of a general, suitable,
and efficient systemof free public schools places on the
State an absolute duty to provide the school children of
Arkansas with an adequat e educati on.

9. Constitutional law -- construction of |anguage of
constitution -- plain,, obvious, & common nmeaning. -- In
construi ng the | anguage of the Arkansas Constitution, the
suprene court nust give thelanguage its plain, obvious, and
comon meani ng.

10. Constitutional law -- strict scrutiny -- applied when

i mpai rment of fundanmental right clained. -- Strict scrutiny
usual |y goes hand-in-hand with a claimthat a fundanental

ri ght has been i npaired.

11. Education -- performance of State's duty to provide
adequat e education is absolute constitutional requirenment -
- State failed in performance of its duty. -- Because the

suprene court determ ned that the clear |anguage of Ark
Const. art. 14 inposes upon the State an absol ute
constitutional duty to educate its children, the suprene



court concluded that it was unnecessary to reach the issue
of whether a fundanental right was also inplied; the
critical point was that the State has an absol ute duty
under the Arkansas Constitution to provide an adequate
education to each school child; that duty on the part of
the State is the essential focal point of the Education
Article and the performance of that duty is an absol ute
constitutional requirenment; when the State fails in that
duty, which the suprene court held was the case, the entire
system of public education is placed in | egal jeopardy.

12. Education -- State failed in its constitutional duty to
provi de general, suitable, & efficient school -funding
system -- Education Article violated by school -fundi ng
system -- The supreme court concluded that the State had
not fulfilled its constitutional duty to provide the
children of Arkansas with a general, suitable, and

ef ficient school -funding system accordingly, the suprene
court, affirmng the trial court on the point, held that

t he exi sting school -funding systemviol ated the Education
Article of the Arkansas Constitution.

13. Schools & school districts -- school funding --
deficiencies can sustain findings of both i nadequacy &
inequality. -- There is considerable overlap between the

i ssue of whether a school -funding systemis inadequate and
whether it is inequitable; deficiencies in certain public

schools in certain school districts can sustain a finding

of inadequacy but al so, when conpared to other schools in

other districts, a finding of inequality.

14. Schools & school districts -- school funding -- state
government must neet obligation if |ocal governnent cannot
carry the burden. -- For sone districts to supply the

barest necessities and others to have prograns generously
endowed does not neet constitutionalrequirenents; bare and
m ni mal sufficiency does not translate into equal
educational opportunity; if local governnent fails, the
state governnent nust conpel it to act, and if the | ocal
government cannot carry the burden, the state nust itself
meet its continuing obligation.

15. Schools & school districts -- school funding -- test
for equality is actual nobney spent per student. -- The
measuring rod for equality in school funding is what noney
is actually being spent on the students; equali zing
revenues sinply does not resol ve the problem of gross



disparities in per-student spending anong the school
districts; the focus for deciding equality nust be on the
actual expenditures; the suprene court affirmed the trial
court's ruling on this point.

16. Schools & school districts -- classification between
poor & rich school districts -- State's school -fundi ng
formul a fostered di scrimnation based on wealth. -- The

suprene court held that a classification betwen poor and
rich school districts existed and that the State, with its
school -funding fornmula, had fostered this discrimnation
based on weal th

17. Schools & school districts -- classification between
poor & rich school districts -- strict scrutiny unwarranted
where school districts were never considered suspect class.
-- Strict-scrutiny review was unwarranted where the suprene
court had never considered school districts to be a suspect
cl ass for purposes of an equal -protection anal ysis.

18. School s & school districts -- classification between
poor & rich school districts -- State failed to justify
under rational -basis standard. -- The suprene court held

that requiring the State to show a conpelling interest to
support the classification between poor and rich school
districts was unnecessary because the State failed to
justify the classification even under the nore nodest
rational - basi s standard.

19. Education -- equal educational opportunity -- General
Assenbly's constitutional duty to provide. -- Deference to
| ocal control has nothing to do with whet her educati onal
opportunities are equal across the state; it is the Ceneral
Assenbly's constitutional duty, not that of the school
districts, to provide equal educational opportunity to
every child in Arkansas.

20. Education -- State's responsibility -- devel op what
constitutes adequate education in Arkansas. -- It is the
State's responsibility, first and forenost, to devel op
forthwith what constitutes an adequate education in
Arkansas; it is, next, the State's responsibility to
assess, evaluate, and nonitor, not only the | ower

el ementary grades for English and nmath proficiency, but the
entire spectrum of public education across the state to
determ ne whet her equal educational opportunity for an
adequat e education is being substantially afforded to the



school children of the state; it is, finally, the State's
responsibility to know how state revenues are bei ng spent
and whether true equality in opportunity is being achieved.

21. Education -- equal educational opportunity -- basic
conponents. --Equality of educational opportunity nust

i ncl ude as basic conponents substantially equal curricula,
substantially equal facilities, and substantially equal
equi pnent for obtaining an adequate education; the key to
all this is to determ ne what conprises an adequate
education in Arkansas; the State has failed in each of
these responsibilities.

22. Schools & school districts -- school funding -- trial
court did not err infinding that school -funding system
vi ol ated equal - protection sections of Arkansas
Constitution. -- The supreme court held that the trial
court did not err in concluding that the current school -
fundi ng systemviol ated the equal -protection sections of
the Arkansas Constitution in that equal educati onal
opportunity was not being afforded to Arkansas school
children and that there was no | egitimte governnment

pur pose warranting the discrepancies in curricul um
facilities, equipnent, and teacher pay anong the school
districts; whether a school child has equal educational
opportunities is largely an accident of residence.

23. Constitutional law -- Education Article -- plain
| anguage does not nmandate State-provided, early-chil dhood
education. -- The plain |anguage of Ark. Const. art. 14, 8

1, does not mandate the chancery court's order of State-
provi ded, early-chil dhood education; section 1 reads in
pertinent part that the General Assenbly and public school
districts "may spend public funds for the education of
persons over twenty-one (21) years of age and under six (6)
years of age, as nay be provided by |law, and no ot her
interpretation shall be given to it."

24. Constitutional |aw -- separation of powers -- one
branch of governnent shall not exercise power of another. -
- Aside fromthe fact that Ark. Const. art. 14 does not
require early chil dhood education and | eaves that matter to
the General Assenbly, the trial court could not order the

i npl enent ati on of pre-school progranms, which is a public-
policy issue for the CGeneral Assenbly to explore and
resolve; it is elenentary that the powers of our state
government are divided into three separate branches of



government (Ark. Const. art. 4, 8 1); the state
constitution further provides that one branch of governnent
shal | not exercise the power of another (Ark. Const. art.
4, § 2).

25. Constitutional |aw -- separation of powers --

| egi sl ature can neither be coerced nor controlled by
judicial power. -- The legislature can neither be coerced
nor controlled by judicial power; the legislature is
responsi ble to the people alone, not to the courts, for its
di sregard of, or failure to perform a duty clearly
enjoined upon it by the constitution, and the renmedy is
with the people, by electing other servants, and not
through the courts; the state's constitution is neither an
enabling act nor a grant of enumerated powers, and the

| egislature may rightfully exercise the power of the
peopl e, subject only to restrictions and limtations fixed
by the constitutions of the United States and Arkansas;
under our system of government the |egislature represents
the people and is the reservoir of all power not
relinquished to the federal government or prohibited by the
state constitution.

26. Constitutional |law -- separation of powers -- trial
court had no power to order inplenentation of pre-schoo
education. -- The trial court had no power to order the

i npl enment ati on of pre-school education; the courts cannot
mandat e pre-school education as an essential conponent of
an adequat e education; that is for the General Assenbly and
t he school districts to decide.

27. Appeal & error -- unsupported assignnents of error --
not considered. -- It is incunbent on an appellant to
devel op i ssues for purposes of appeal; the suprene court
wi Il not consider assignnents of error that are unsupported
by convincing legal authority or argunent.

28. Appeal & error -- lawof-case doctrine -- serves to
effectuate efficiency & finality in judicial process. --
The doctrine of |aw of the case prohibits a court from
reconsi dering i ssues of Iaw and factthat have al ready been
deci ded on appeal; the doctrine serves to effectuate
efficiency and finality in the judicial process; the
doctrine provides that a decision of an appellate court
establishes the | aw of the case for the trial upon renmand
and for the appellate court itself upon subsequent review,
on the second appeal, the decision of the first appeal



beconmes the | aw of the case and is conclusive of every
guestion of |aw or fact decided in the former appeal and
al so of those that m ght have been, but were not,

pr esent ed.

29. Appeal & error -- lawof-case doctrine -- does not
apply if there is material change in facts. -- The doctrine
of |aw of the case governs issues of |aw and fact concl uded
in the first appeal; the doctrine is conclusive only where
the facts on the second appeal are substantially the sane
as those involved in the prior appeal; thus, it does not
apply if there is a material change in the facts.

30. Appeal & error -- lawof-case doctrine -- 1994 trial
court order not binding on trial court in 2001. -- Were
the 1994 order in the case was not appeal ed, and where
there had been a material change in the school -fundi ng

| andscape between the tinme of the 1994order and the trial
court's 2001 order, with the passage of legislative acts in
1995 and 1997, as well the adoption of Anendnent 74 to the
Arkansas Constitution, the suprenme court held that the 1994
trial court order, while instructive on certain points, was
sinply not binding on the trial court in 2001; the suprene
court affirmed the trial court on this point.

31. Schools & school districts -- school funding --
desegregation funds did not constitute "state aid" for
current expenditures. -- The suprene court agreed with the

trial court that desegregation funds provided to the

Pul aski County School Districts did not constitute "state
aid" for current expenditures and should not form part of
state funds for purposes of the Federal Range Ratio test;
the conclusion to the contrary in the 1994 order was not

| aw of the case; appellants failed to convince the suprene
court that the trial judge erred in his |egal conclusion,
and the suprene court affirnmed the trial court's decision
on this point.

32. Schools & school districts -- school funding -- trial
court did not err in not enploying school-funding formula
used in 1994 order. -- The suprenecourt rejected

appel l ants' argunent that the trial court erred in not
reverting to the school -funding fornmula used in the 1994
order; that forrmula enpl oyed wei ghted average daily
menber shi p as opposed to categorical grants and aid, which
was substituted by the General Assenbly in Act 1194 of
1995; the new school -funding fornmula is what the trial



j udge neasured agai nst constitutional mandates; it would
make no sense for himto have determ ned conpliance by
exam ning the constitutionality of a formula that had been
repeal ed by the General Assenbly; noreover, the 1994 order
was not | aw of the case.

33. Schools & school districts -- excess debt service
mllage -- legislation providing for clearly contrary to
pl ain meaning of Ark. Const. anmend 74. --The wordi ng of

Amendnent 74 to the Arkansas Constitution makes it
abundantly cl ear that each school district is responsible
for assessing a uniformrate of 25 mlls for naintenance-
and- operation purposes; if a school district already has in
effect mllages for maintenance and operation, those

m ||l ages nmay be counted against the uniformrate of 25
mlls required by Amendnent 74; nowhere, however, does
Amendnent 74 provide that part of a mllage adopted by the
school district for anentirely different purpose nay be
subtracted fromthe 25 mlls owed; the General Assenbly's

| egislation permtting excess debt service mll age,
codified at Ark. Code Ann. 8 26-80-204(18) (Supp. 2001), is
clearly contrary to the plain neaning of Arendnent 74.

34. Constitutional law -- Ark. Code Ann. § 26-80-204(18)(C)
violated Ark. Const. amend. 74 -- void & of no effect. --
The suprene court held that Ark. Code Ann. § 26-80-
204(18)(C) (Supp. 2001) violated Anrendnent 74 of the
Arkansas Constitution and was void and of no effect.

35. Appeal & error -- failure to cite rule or to devel op
argunment based on rule -- supreme court will not do
appellant's research. -- Appellants failed to cite to a

rule for when an incentive award is appropriate or to
devel op an argunent based on that rule; the suprene court
has said tinme and again that it will not research an
appel lant's argunent for it.

36. Contenpt -- appellants' argunent rejected -- 1994 order
was not |aw of case. -- Having determ ned that the 1994
order was not the law of the case, the suprene court

rej ected appell ants' contenptargunent based on that order,
noting that it was hard pressed to conclude that the State
was in contenpt of the 1994 order when the suprene court
had al ready decided that the issue in this appeal was

whet her the 1995 and 1997 | egislation as well as Ark.
Const. anend. 74 had brought the state into constitutional
conpl i ance.



37. Appeal & error -- argunent suffered fromlack of
specificity & citation to authority -- supreme court wll
not devel op appellant's argunent. -- Wth regard to

appel  ants' argunent that retroactive fundi ng was required,
appel l ants' argunent suffered fromlack of specificity and
citation to authority; the suprene court will not devel op
an appellant's argunent for it or do an appellant's | egal
research on a point raised.

38. Schools & school districts -- school funding -- limted
role of courts. --Regarding appellants' argunment that the
trial court should have ordered specific renedi es agai nst
the State, the suprene court noted that the trial court's
role and the suprene court's role were limted to a

determ nati on of whether the existing school -funding system
satisfied constitutional dictates and, if not, why not.

39. Attorney & client -- attorney's fees -- factors for

gui dance in assessing. -- Factors for guidance in assessing
attorney's fees are (1) the experience and ability of
counsel; (2) the tinme and |l abor required to performthe

| egal service properly; (3) the anount involved in the case
and the results obtained; (4) the novelty and difficulty of
the issues involved; (5) the fee customarily charged in the
locality for simlar services; (6) whether the fee is fixed
or contingent; (7) the tinme limtations inposed upon the
client or by the circunstances; and (8) the likelihood, if
apparent to the client, that the acceptance of the
particul ar enploynment will preclude other enploynment by the
| awyer; the suprenme court recogni zes the superior
perspective of the trial judge in weighing the applicable
factors and will not set aside a trial court's fee award
absent an abuse of discretion.

40. Attorney & client -- attorney's fees -- percentage fee
rejected. --Because the econom c benefit in this case did
not lend itself to a firmfigure and because the fee award
must be paid by the governnment, either state or local, from
tax revenues, the suprene court rejected a percentage fee;
furthernore, the suprenme court has never expressly adopted
a multiplier againsthours worked as a neans for arriving at
appropriate fees and declined to do so in this case.

41. Attorney & client -- attorney's fees -- trial court
abused di scretion in basing award on percentage of $130
mllion & use of nmultiplier. -- The supreme court concl uded

that attorney's fees based on hours worked at an hourly



rate of $150 was appropriate in this case; the novelty and
difficulty of the case, the results obtained, the hours

wor ked, the expertise of counsel, and the effect on other

| egal work of counsel, all mlitated in favor of an
attorney's fee; neverthel ess, the suprenme court could not
justify an award based on a percentage applied agai nst $130
mllion or the use of a multiplier to enhance the fee; the
suprene court held that, in doing so, the trial court
abused its discretion.

42. Attorney & client -- attorney's fees -- award nodified.
-- The suprene court nodified the trial court's attorney's
fee award to an anount based on total hours worked,
multiplied by the hourly rate of $150 per hour; the suprene
court further nodified the trial court's order and award
costs in an anmount that was supported by appellants

af fidavit.

43. Schools & school districts -- constitutional infirmty
-- mandate stayed. --Because the suprene court held that
the current school -fundi ng system was unconstitutional,

Ar kansas schools were presently operating under a
constitutional infirmty; because the suprene court was
strongly of the belief that the General Assenbly and
Departnent of Education should have time to correct this
constitutional disability in public school funding and tine
to chart a new course for public education in Arkansas, the
suprene court stayed the issuance of its mandate in the
case until January 1, 2004, to give the General Assenbly an
opportunity to neet in General Session and the Depart nment
of Education tinme to inplenment appropriate changes.

Appeal from Pul aski Chancery Court; Raynond Col lins
Ki | gore, Chancellor; affirmed in part; reversed in part;
attorney's fees affirned as nodified; stay issued.
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Robert L. Brown, Justice. This is an appeal fromthe final
order of the Pulaski County Chancery Court entered May 25,
2001, which concluded that the current school -fundi ng
systemis unconstitutional under the Education Article
(Article 14, 8 1) and the Equality provisions (Article 2,
88 2, 3, and 18) of the Arkansas Constitution.1 The trial
court al so awarded counsel for Lake View School District
No. 25 and the resulting class total attorneys' fees in the
amount of $9, 338,035. W affirmthe trial court's order
regardi ng the unconstitutionality of the public school -
funding system but reverse its finding relative to excess
debt service as a credit against each school district's
uniformrate of 25 mlls. W affirmthe grant of attorneys’
fees but nodify the amount to an award of $3, 088, 050, plus
costs in the anmount of $309, 000.

This case has been in litigation for nore than ten years.
On August 19, 1992, Lake View School District No. 25,

school district officials, and certain individuals residing
in Phillips County (hereinafter Lake View) sued the
Governor of the State, the State Treasurer, the Speaker of
t he House of Representatives, thePresident of the Senate,
Oficers of the State Departnment of Education, and the
State Board of Education (hereinafter referred to



collectively as the State).2 The conplaint prayed for (1) a
decl aration that the school -fundi ng system was
unconstitutional under both the United States Constitution
and the Arkansas Constitution, and (2) an injunction

agai nst inplenmenting the unconstitutional system

On Novenber 9, 1994, then-chancery judge Annabelle Cinton
| mber found that the school -funding systemdid not violate
the United States Constitution, but that it did violate the
Education Article (Article 14, §8 1) and the Equality
provisions (Article 2, 88 2, 3, and 18) of the Arkansas
Constitution. In Decenber 1994, Judge | nber nodified her
Novenber order slightly with two additional orders. For

pur poses of this opinion, the three orders wll be referred
to as the 1994 order. The chancery judge stayed the effect
of her order for two years to enable the Arkansas Cenera
Assenbly to enact a constitutional school-funding systemin
accordance with her opinion. In 1995 the chancery judge
deni ed Lake Vi ew counsel attorneys' fees. On March 11,

1996, this court dism ssed an appeal by the State
contesting the 1994 order based onthe fact that the order
was not final, since the twd-year stay was still in effect.
See Tucker v. Lake View School Dist. No. 25, 323 Ark. 693,
917 S.W2d 530 (1996) (Lake Viewl). In Lake Viewl, we
expressly referred to the fact that Lake View s rights in
the matter had not been concluded and that further hearings
before the trial court were necessary before the trial
court's order could be placed into execution. At the
expiration of the two-year stay near the end of cal endar
year 1996, neither Lake View nor the State appeal ed from
the trial court's 1994 order.

During its General Session in 1995, the Arkansas Ceneral
Assenbly enacted several acts for the purpose of
establishing a new school -funding system Specifically,
Acts 916 and 917 were enacted, as well as Act 1194, which
appropriated over $1.3 billion in school funding for the
first year of the next bienniumand nore than $1.4 billion
for the second year of the biennium 3

On August 22, 1996, following Lake View s third and fourth
anended conplaints, the trial court certified the Lake View
cl ass, as requested by Lake View, which included all school
districts inthe state, students and parents of students in
all school districts, school board menmbers of all school
districts, and school district taxpayers who support the
system On Novenber 5, 1996, the people of Arkansas



approved by majority vote Amendnent 74 to the Arkansas
Constitution which fixed a uniformrate of 25 mlls for
each school district as the ad val orem property tax rate
for the maintenance and operation of the public schools and
permtted increases in the uniformmllage rate as
"variances" to enhance public educati on.

At its next General Session, the General Assenbly enacted
new | egi sl ation providing for public school financing,

i ncluding Act 1307 of 1997, codified in part at Ark. Code
Ann. 88 6-20-302 et seq. (Repl. 1999). Act 1307 repeal ed
portions of Act 917 of 1995 but, in addition, nade

| egi slative findings relating to educational adequacy,
defined a "uniformrate of tax" under Amendnent 74, defined
terms used in the school -funding formula, and provided
incentives for school districts to encourage m |l age
assessnents to enhance public education. The Ceneral
Assenbly al so enacted Act 1108 of 1997, now codified at
Ark. Code Ann. 88 6-15-1001 through 1011 (Repl. 1999),

whi ch set educational goals, and Act 1361 of 1997, which
appropriated funds totaling over $1.5 billion for each year
of the next bienniumfor grants and aid to the state's
school di stricts.

In 1998, there was an effort by Lake View and the State to
settle the lawsuit. The trial court, however, declined to
approve the settlenent.4 On August 17, 1998, the tri al
court dism ssed Lake View s fourth anended conpl aint on the
grounds that with Amendnent 74 and the 1995 and 1996

| egi sl ative acts, a new standard for public school funding
had been inplenented. Legislative acts are presuned to be
constitutional, the trial court observed, and, thus, the
fourth anmended conpl ai nt and show cause petition for why
the State should not be held in contenpt of the 1994 order
were noot. No attorneys' fees were granted to Lake View
counsel

The 1998 Di sm ssal Order was appealed to this court, and we
reversed. See Lake View Sch. Dist. No. 25 v. Huckabee, 340
Ark. 481, 10 S.W3d 892 (2000) (Lake Viewll). In Lake View
1, we remanded the matter for a conpliance trial to be
hel d regarding the constitutionality of the post-1994

| egi slative acts and for a determ nation of attorneys'

fees. See id. 5

In its 1999 General Session, the General Assenbly
appropriated funds for public education totaling nore than



$1.6 billion for the first year of the bienniumand nore
than $1.7 billion for the second year. See Act 1392 of
1999. The Ceneral Assenbly al so enacted Act 999 of 1999,
amendi ng Ark. Code Ann. 88 6-15-401 through 407, 6-15-419
t hrough 422, and 6-15-1003 (Repl. 1999), and establishing
t he Arkansas Conprehensive Testing Assessnent and
Accountability Program (ACTAAP) to assess and eval uate
acaden ¢ progress and performance in the public schools
wi th an enphasis on reading and witing, literacy, and
mat hematics fromthe earliest grades.

Prior to the conpliance trial in 2000, a total of 144
school districts sought to intervene and align thensel ves
wth the State's position that the post-1994 | egislation
had cured the constitutional deficiencies. The trial court
deni ed the notions. In Septenber and Cctober of 2000, the
trial court conducted the conpliance trial over nineteen
days. Thirty-six witnesses testified, including sone for a
second time. One hundred and ei ghty-seven exhibits were

i ntroduced and considered. The resulting appellate record
was ni nety-nine volunmes and total ed 20,878 pages. On
Septenber 19, 2000, Lake View filed a revised petition for
an award of attorneys fees in the anmount of $32.5 mllion
and forlitigation costs of at |east $200,000. On Septenber
22, 2000, the Rogers and Bentonville School Districts filed
a cross-conpl aint against the State in which they contended
that the school -funding systemwas constitutionally

i nadequat e.

Judge Kilgore entered his final order on May 25, 2001, as
al ready referenced, in which he declared the current
school -fundi ng systemto be unconstitutional on the twn
grounds of inadequacy under the Education Article and

i nequal ity under the Equality provisions of the Arkansas
Constitution. See Ark. Const. art. 14, 8§ 1, art. 2, 8§ 2,
3, 18. He further awarded Lake View s counsel attorneys'
fees of $9, 338,035 but denied their request for costs.

| . Posture of the Parties

Though Lake View prevailed on the core issue of the
unconstitutionality of the post-1994 |legislative acts, it
filed the first notice of appeal on June 22, 2001, and
rai sed issues including Judge Kilgore's failure to deem
Judge I nber's 1994 order |aw of the case, the failure to
cl assify desegregati on noney as state aid, the failure of
the trial court to award adequate attorneys' fees, the



failure of the trial court to hold the State in contenpt of
court for failure to conply with the 1994 order, and the
failure of the trial court to order specific renedies.

Little nore than one hour later on June 22, 2001, the State
appeal ed the 2001 order on both the constitutionality
points and the award of attorneys' fees. Over the ensuing
year, the parties jockeyed for position on various issues
such as who was the true appellant and who was the cross-
appel  ant, who woul d prepare the abstract of testinony, and
whet her a separate brief on attorneys' fees was warrant ed.
This court concluded that Lake View was the appellant and
the State was the cross-appellant, that the State could
reabstract the testinony and record, and that Lake View was
entitled to a brief on the nmerits of the case as well as a
brief on attorneys' fees. The Rogers and Bentonville school
districts were designated as Intervenors/ Appel |l ees, as was
the Little Rock School District. The three school districts
intervened in support of the trial court's conclusion that
t he school -fundi ng system was unconstitutional on adequacy
and inequality grounds. No other school districts

i ntervened on appeal. The rulings and orders made by this
court over the past year were nenorialized in an opinion of
this court. See Lake View Sch. Dist. No. 25 v. Huckabee,
349 Ark. 116, 76 S.W3d 250 (2002) (per curian) (Lake View
[11). This opinion included reference to the filing of

am cus curiae briefs. Wth the perm ssion of this court,
the followng groups filed amcus curiae briefs in this
matter: the Arkansas Educati onAssociation (in support of
the trial court's order); the Arkansas State Chanber of
Commerce, Inc. and the Associated Industries of Arkansas,
Inc. (in support of the trial court's order); Arkansas
Advocates for Children and Famlies (in support of the
trial court's order); the Arkansas Public Policy Panel and
the Rural School and Community Trust (in support of the
trial court's order); and the Arkansas Policy Foundation
(in support of the State's position).

1. School - Fundi ng System

At the tine of the 2001 final order, there were 310 school
districts in Arkansas. In Lake Viewll, this court

descri bed the school -funding systemas it existed in 1994
as foll ows:



In 1994, school districts received approximately thirty
percent of their revenue fromlocal funds, sixty percent
fromstate aid, and ten percent fromfederal funds.

Lake View Il, 340 Ark. at 484, 10 S.W3d at 894.

In his 2001 final order, Judge Kilgore presented what he
described as a "sinplified explanation" of the school -
funding formula, which no party has contested. According to
the trial court, under the formula, the State Departnent of
Education first calcul ates a "base | evel revenue" which is
determ ned by adding all state and | ocal noney available to
all public schools throughoutthe state and dividing that
figure by the average daily nenbership of all students
statewi de. The base | evel revenue per student according to
t he 2001 order was $4535 for the 1996-97 school year. The
State then cal culates the | ocal resource rate for students
in each individual school district. This calculation is
made by first determ ning the assessed val ue of personal
real, and utility property within the school district, and
then multiplying that figure by 98 percent. That figure is
multiplied by the uniformrate of 25 mlls pursuant to
Amendnent 74. The resulting nunber is then divided by the
average daily nenbership of students in that schoo

district which results in the local resource rate. If the

| ocal resource rate is |less than the base | evel revenue per
student ($4535 in 1996-97), the Departnent of Education
will make up the difference through its Equalization Aid so
that all school districts in the state will receive equal
revenues per student under the fornula.6

The 2001 school -funding formula is essentially the sanme as
what was in place in 1994, which Judge | nber described in
her order. The principal differences are that in 1994 the
Depart ment of Educati on used a "charge" of 26.7 mlls rather
than the uniformrate of 25 mlls pursuant to Anmendnment 74,
whi ch was approved two years later, and the average daily
menbership was "wei ghted" for fictional students to provide
school districts with funds for students with special

needs. The 1994 "wei ghted" system changed in 1995 with Act
1194, in which the General Assenbly began providing grants
and aid for special needs through specific categories. In
1994 and in 2001, based upon the two court orders, the
State sought to achi eve equal opportunity for Arkansas
students by equalizing per-student revenues statew de
according to the base | evel rate.



In 1994, as in 2001, individual school districts could pass
additional mllages assessed against district property to
enhance | ocal education, whether for building prograns or
for mai ntenance and operation. |ndeed, Amendnent 74
specifically contenplates variations in mll|ages anong
school districts for maintenance and operation:

(a) The Ceneral Assenbly shall provide for the support of
common schools by general law. In order to provide quality
education, it is the goal of this state to provide a fair
systemfor the distribution of funds. It is recognized
that, in providing such a system sone funding variations
may be necessary. The primary reason for allow ng such
variations is to allow school districts, to the extent
perm ssible, to raise additional funds to enhance the
educational systemw thin the school district. It is
further recognized that funding variations or restrictions
t hereon may be necessary inorder to conply with, or due to,
other provisions of this Constitution, the United States
Constitution, state or federal |laws, or court orders.

The State provides other funding and guarantees to school
districts as well. For exanple, it provides what the trial
court described as "additional base funding,"” which
guarantees that all school districts will have a m ni mum
state and | ocal revenue per average daily menbership that
is at least eighty percent of the state and | ocal revenue
avai l abl e for a school district at the ninety-fifth
percentile.7 The State al so has prograns to assist school
districts with capital inprovenents, although the Gowth
Facilities Funding program for new buil dings and equi prment
was phased out in 2001. What remains is General Facilities
Fundi ng for purchases of buses, conputers, facility
repairs, and mai ntenance, and Debt Service Funding to

assi st school districts in paying their debt service
incurred for capital inprovenents. The trial courtconcl uded
that these prograns for capital inprovenents were

i nadequat e:

Even with these three progranms, sone districts cannot
afford to build new buil dings, conplete necessary repairs
or buy buses. Either the noney is not avail able through
CGeneral Facilities or Gowh Facilities Funding or the
district is too poor to incur sufficient debt to finance
new construction and take advantage of the Debt Service
Fundi ng Suppl enent .



The trial court further alluded to three fornmulas comonly
used to determ ne whether disparities in funding anong the
school districts exist. In doing so, the court drew a

di stinction between revenues provided to the school
districts by nmeans of |ocal and state fundi ng and

expendi tures nade by the school districts for the benefit
of their students:

20. The purpose of the three fornul as (Federal Range Rati o,
Coefficient of Variation and G NI Index of Inequality) is
to aid in analyzing disparities in funding for schools,
school districts and students. But the question, as franed
by the Supreme Court, is do unconstitutional disparities
exist? Does the state fulfill its constitutional duty to
provi de each of its children an educati on adequate to give
the child the opportunity to realize his potential, enrich
his |life and be an asset to his conmunity? The formul as do
not provide an exclusive way to answer the questions.

(G eene, Def. Ex. 68, fn 1)

21. Using expenditures in the cal culation of the Federal
Range Ratio, this court finds that there is nore than a 25%
di fference between the 5'" and the 95'" percentile in amount
spent per pupil which is not in conpliance with the 1994
Order. However, using revenues, the State is within the 25%
range differential. Usingexpenditures in the Coefficient of
Variation, the State is not in conpliance. Using
expenditures in the calculation of the G N |ndex of

I nequality, the State is in conpliance.

Finally, federal funds are distributed to the school
districts for special-need students. These funds are

di spersed outside of the school-funding fornmula and are not
subject to the discretion of the school districts.

[1l. Standard of Revi ew

Qur standard of review in chancery cases has been
of ten st at ed:

W review chancery cases de novo on the record, but we do
not reverse a finding of fact by the chancery court unl ess
it is clearly erroneous. Mon v. Marquez, 338 Ark. 636, 999
S.W2d 678 (1999); Ofice of Child Support Enforcenent v.
Eagle, 336 Ark. 51, 983 S.W2d 429 (1999). A finding of
fact by the chancery court is clearly erroneous when,

al though there is evidence to support it, the review ng



court on the entire evidence is left with a definite and
firmconviction that a m stake has been commtted. Huffman
v. Fisher, 337 Ark. 58, 987 S.W2d 269 (1999); RAD

Razor back Ltd. Partnership v. B.G Coney Co., 289 Ark. 550,
713 S.W2d 462 (1986). It is this court's duty to reverse
if its owmn review of the record is in marked di sagreenent
with the chancery court's findings. Dopp v. Sugarl oaf
Mning Co., 288 Ark. 18, 702 S.W2d 393 (1986) (citing Rose
v. Dunn, 284 Ark. 42, 679 S.W2d 180 (1984); Walt Bennett
Ford v. Pul aski County Special Sch. Dist., 274 Ark. 208,
624 S.W2d 426 (1981)).

State O fice of Child Support Enforcemt v. WIlis, 347
Ark. 6, 11-12, 59 S.W3d 438, 442 (2001). See al so W sener
v. Burns, 345 Ark.84, 44 S.W3d 289 (2001).

W initially nust address which order we are reviewing. Are
we review ng Judge Inber's 1994 order, Judge Kilgore's 2001
order, both orders, or sone conbination of the two? W are
convinced that what is on appeal is Judge Kilgore's 2001
order in which he found the post-1994 | egislative acts to
be unconstitutional. In Lake Viewll, we referred to Judge
| mber' s Novenber 1996 orders, where she found that the 1995
| egi sl ation constituted new facts and that |aw of the case
woul d not apply to her 1994 order. W then renmanded this
case for a conpliance trial on whether the post-1994

| egi sl ati on and Amendnent 74 had corrected the
constitutional deficiencies. That is the task which Judge
Ki | gore undertook-an exam nation of the new | egislative
acts in light of constitutional nmandates. W further note
on this point that Judge Inber's 1994 order was never
appeal ed after it reached finality, but that the State and
Lake View specifically appealed fromJudge Kil gore's order.
Accordingly, it is the 2001 order that is before us for

revi ew.

Wth this in mnd, we turn to the nerits of this appeal.
Because the State's points on appeal go to the heart of the
matter, we will consider themfirst.

V. Justiciability

The State devotes a substantial portion of its opening
brief to its argunent that the constitutionality of the
school -fundi ng systemis a nonjusticiable issue for the
courts. In the State's view, the courts unduly interfere
and even usurp legislative and executive branch functions



when they decl are school -fundi ng systens unconstitutional.
This, the State maintains, equates to a mandate to the
CGeneral Assenbly to appropriate nore funds for the public
school s which violates the separation-of-powers clauses in
t he Arkansas Constitution. See Ark. Const. art. 4, 88 1, 2.
Moreover, the State contends, citing Baker v. Carr, 369
U S. 186 (1962), that the funding of our public schools is
a political question involving public policy and the
interplay between the State and | ocal school districts,
which is best left to the General Assenbly to resolve. In
support of its nonjusticiability argunent, the State
directs our attention to five cases from ot her
jurisdictions. See Janmes v. Al abanma Coalition for Equity,
Inc., = So. 2d ___ (Ala. May 31, 2002) (not yet released
for publication); Marrero v. Commonweal th of Pennsyl vani a,
559 Pa. 14, 739 A 2d 110 (1999); Coalition for Adequacy &
Fai rness in School Funding v. Chiles, 680 So. 2d 400 (Fl a.
1996); Commttee for Educational Rights v. Edgar, 174 1I1.
2d 1, 672 N.E 2d 1178 (1996); Gty of Pawtucket v. Sundl un,
662 A.2d40 (R I. 1995). As a corollary to this argunent,
the State urges that the courts should avoid getting "mred
down" in endless litigation in an effort to supervise the
publ i ¢ school s.

The State's nonjusticiability point appears to have been
raised for the first time in this appeal. The State
inplicitly clainms that a violation of separation of powers
is a question of subject-matter jurisdiction, which, of
course, can be raised at any time or even by this court on
its own notion. See Vanderpool v. Fidelity & Cas. Ins. Co.,
327 Ark. 407, 939 S.W2d 280 (1997). Regardless of this
argunment, we believe that the issue of nonjusticiability
was laid to rest in a previous school -funding case in which
we di scussed the distinctive roles of the |legislative and
judicial branches. See DuPree v. Alma Sch. Dist. No. 30,
279 Ark. 340, 651 S.W2d 90 (1983). The State never

di scusses DuPree in connection with this point, but in that
case, we quoted favorably froma sem nal school -fundi ng
opinion by the California Suprenme Court:

The dispositive answer to the above argunents is sinply
that this court is not now engaged in-nor is it about to
undertake-the "search for tax equity" which defendants
prefigure. As defendants thensel ves recognize, it is the
Legi slature which by virtue of institutional conpetency as
wel | as constitutional function is assigned that difficult
and perilous quest. Qur task is nmuch nore narrowl y defi ned:



it is to determne whether the trial court commtted
prejudicial legal error in determ ni ngwhether the state
school financing systemat issue before it was violative of
our state constitutional provisions guaranteeing equal
protection of the laws insofar as it denies equal

educati onal opportunity to the public school students of
this state. If we determ ne that no such error occurred, we
must affirmthe trial court's judgnment, |eaving the matter
of achieving a constitutional systemto the body equi pped
and designed to performthat function.

DuPree, 279 Ark. at 349-50, 651 S.W2d at 95 (quoting
Serrano v. Priest, 18 Cal. 3d 728, 759, n. 38, 557 P.2d
929, 946, 135 Cal. Rptr. 345, 362 (1976) (internal
citations omtted)). W continue to adhere to our opinion
in DuPree and its discussion of the respective roles of the
| egi sl ative and judicial branches relative to school
funding. Clearly, the roles are different, and we concl ude
that the two branches do not operate at cross purposes in

t he school -fundi ng cont ext.

We further observe that the Education Article in the
Arkansas Constitution designates the State as the entity to
mai ntain a general, suitable, and efficient systemof free
publ i ¢ school s:

Intelligence and virtue being the safeguards of |iberty and
the bulwark of a free and good governnent, the State shal
ever maintain a general, suitable and efficient system of
free public schools and shall adopt all suitable nmeans to
secure to the people the advantages and opportunities of
educati on.

Ark. Const., art. 14, 8 1 (enphasis added). That is not the
case in the state constitutions in four of the five cases
cited by theState as authority for its nonjusticiability
position; rather, in those state constitutions it is

i ncunbent upon the CGeneral Assenbly to provide, maintain,

or pronote the public schools. See Janes v. Al abama
Coalition for Equity, Inc., supra ("The |egislature may by
| aw provide for or authorize the establishnment and
operation of schools. . . ."); Marrero v. Commonweal t h of
Pennsyl vani a, supra ("The General Assenbly shall provide
for the maintenance and support of a thorough and efficient
system of public education. . . ."); Coalition for Adequacy
& Fairness in School Funding, Inc. v. Chiles, supra
("Adequate provision shall be made by law for a uniform



systemof free public schools. . . ."); Cty of Pawtucket
v. Sundlun, supra ("[I]t shall be the duty of the general
assenbly to pronote public schools. . . .").

As a historical footnote, our own Education Article in our
current state constitution was adopted in 1874 and anended
by Amendnent 53 in 1968. The four preceding constitutions
in Arkansas all stated that the CGeneral Assenbly woul d
provide for public education. See Ark. Const. of 1836, art.
VII; Ark. Const. of 1861, art. VII, 8 1; Ark. Const. of
1864, art. VIII; Ark. Const. of 1868, art. IX, 8§ 1. In
1874, however, that duty was expressly shifted to the
State, which signaled, in our judgnent, a deliberate
change. The people of this state unquestionably wanted al
departnments of state governnment to be responsible for
providing a general, suitable, and efficient system of
public education to the children of this state.

The State's argunment appears to be that not only are

| egi sl ative acts presuned to be constitutional, see, e.g.,
Ford v. Keith, 338 Ark. 487, 996 S.W2d 20 (1999), but that
they are per se constitutional and not subject to judicial
review. Thus, the State's position is that the judiciary
has no role in exam ning school funding in light of the
Arkansas Constitution, though the annual appropriation
constitutes alnost one half of the State's total budget and
affects the vast majority of school -aged children in this
State.

W reject the State's argunent. This court's refusal to
revi ew school funding under our state constitution would be
a conpl ete abrogation of our judicial responsibility and
woul d work a severe disservice to the people of this state.
We refuse to close our eyes or turn a deaf ear to clains of
a dereliction of duty in the field of education. As Justice
Hugo Bl ack once sagely advised: "[T]he judiciary was nmade

i ndependent because it has . . . the primary responsibility
and duty of giving force and effect to constitutional
liberties and limtations upon the executive and

| egi sl ative branches." Hugo L. Black, The Bill of R ghts,
35 NY.U L. Rev. 865 870 (1960).

Early on, this court announced:

The people of the State, in the rightful exercise of their
soverei gn powers, ordai ned and established the



constitution; and the only duty devol ved upon this court is
to expound and interpret it.

State v. Floyd, 9 Ark. 302, 315 (1849). And then in 1878,
we sai d:

[We claimit to be a right and a duty to interpret our own
Constitution and laws; and in | ocal concerns, so |ong as
they do not conflict with the Constitution and | aws of the
United States, they are suprene

Graham v. Parham 32 Ark. 676, 684 (1878).

The Supreme Court of Kentucky has enphasi zed the need for
judicial review in school-funding matters. The | anguage of
that court sumrari zes our position on the matter, both

el oquently and forcefully, and, we adopt it:

Before proceeding . . . to a definition of "efficient”" we
nmust address a point made by the appellants with respect to
our authority to enter this fray and to "stick our judicial
noses" into what is argued to be strictly the General
Assenbl y' s busi ness.

: [In this case] we are asked-based solely on the
evidence in the record before us-if the present system of
common schools in Kentucky is "efficient” in the
constitutional sense. It is our sworn duty, to decide such
guestions when they are before us by applying the
constitution. The duty of the judiciary in Kentucky was so
determ ned when the citizens of Kentucky enacted the soci al
conpact called the Constitution and in it provided for the
exi stence of a third equal branch of governnent, the
judiciary.

: To avoi d deciding the case because of "legislative
di scretion,"” "legislative function," etc., wuld be a
denigration of our own constitutional duty. To allow the
General Assenbly (or, in point of fact, the Executive) to
deci de whether its actions are constitutional is literally
unt hi nkabl e.



The judiciary has the ultimte power, and the duty, to
apply, interpret, define, and construe all words, phrases,
sentences and sections of the Kentucky Constitution as
necessitated by the controversies before it. It is solely
the function of the judiciary to so do. This duty nust be
exerci sed even when such action services as a check on the
activities of another branch of government or when the
court's view of the constitution is contrary to that of

ot her branches, or even that of the public.

Rose v. Council for Better Education, Inc., 790 S.W2d 186,
208-10 (Ky. 1989) (emphasis in original). For these
reasons, we conclude the matter before us is justiciable.

V. Adequacy

We turn then to a review of the trial court's declaration
that the State's school -funding systemviolates Article 14,
8 1. Toreiterate, 8 1 of the Education Article reads:

Intelligence and virtue being the safeguards of |iberty and
the bulwark of a free and good governnent, the State shal
ever maintain a general, suitable and efficient system of
free public schools and shall adopt all suitable nmeans to
secure to the people the advantagesand opportunities of
education. The specific intention of this anendnent is to
authorize that in addition to existing constitutional or
statutory provisions the General Assenbly and/or public
school districts may spend public funds for the education
of persons over twenty-one (21) years of age and under siXx
(6) years of age, as may be provided by | aw, and no ot her
interpretation shall be given to it. [As anended by Const.
Amrend. 53.]

The State first contends that this court did not remand
this case in Lake View Il for a conpliance trial on
adequacy under Article 14, but only for a trial on equality
under Article 2, 88 2, 3, and 18. The State is incorrect.
In Lake View Il, this court remanded the case to the trial
court for a determ nation of whether the post-1994

| egi slation had satisfied the two constitutional
defi ci enci es underscored by Judge Inber in her 1994 order.
Judge I nber had concl uded that the school -funding system
fail ed as inadequate under Article 14 and inequitable under
Article 2 of the Arkansas Constitution. |Indeed, Lake View
had filed a separate |lawsuit contesting school funding as
constitutionally inadequate, and the trial court properly



approved a nonsuit of that action by Lake View because
adequacy issues were already before the court in the
conpliance trial. The State's argunent is nmeritless.

a. Adequacy Study.

The keystone of the State's adequacy argunent is that
anadequat e education in Arkansas is inpossible to define.
We observe that on this point, the Departnment of Education
and the General Assenbly nmay be at odds. In her 1994 order,
Judge | nber stated that there had been no studies on the
per-student cost to provide "a general, suitable and
efficient” educational opportunity to Arkansas

school children. In 1995, the Arkansas General Assenbly

sei zed upon that theme and called for an adequacy study:

(c) The State Board of Education shall devise a process for
i nvol ving teachers, school adm nistrators, school boards,
and parents in the definition of an "adequate" education
for Arkansas students.

(d) The State Board shall seek public guidance in defining
an adequat e education and shall submt proposed |egislation
defining adequacy to the Joint InterimComrittee on
Education prior to Decenber 31, 1996.

Act 917 of 1995, § 6(c-d).

Despite this directive fromthe CGeneral Assenbly, nothing
has been done by the Departnent of Education, and seven
years have passed. Judge Kilgore echoed this in his 2001
or der:

Pursuant to Act 917 of 1995, and in order that an anount of
funding for an education system based on need and not on

t he amobunt avail abl e but on the anmpbunt necessary to provide
an adequat e educational system the court concludes an
adequacy study is necessary and nust be conducted
forthwth.

Stated sinply, the fact that the Departnent of Education
has refused to prepare an adequacy study is extrenely
troubl esonme andfrustrating to this court, as it nust be to
the General Assenbly. |Indeed, the General Assenbly in two
1997 Acts partially addressed what an adequate education in
Arkansas woul d entail



(c) The Ceneral Assenbly finds that a suitable and
efficient system of public education shoul d:

(4) Assure that:

(A) Al students graduating from high school are
able to denonstrate a defined m ninum | evel of
conpet ence i n:

(1) English communications, oral, reading,
and witing;

(1i) Mathematical skills; and
(ii1) Science and social studies disciplines[.]

Act 1307 of 1997, 8 1, codified at Ark. Code Ann. § 6-20-
302(c)(4) (A (Repl. 1999).

(a) Arkansas public school students will achi eve conpetency
in the basic core of know edge and skills.

(1) Students will neet required standards in academ c areas
of the curriculumthat will serve as a basis for students
to pursue imedi ate and |ifel ong educational and enpl oynent
opportunities.

(2) Students will achieve conpetency in | anguage arts
(witing, spelling, speaking, listening, and reading), math
(conmput ati on, neasurenent, probability and statistics,
probl em sol vi ng, basic al gebra, dataanal ysis, and geonetry
concepts), science (physical and life science know edge,
and scientific problemsolving), and social studies

(hi story, geography, econom cs, and civic education).

(b) Arkansas public school students will apply practical
know edge and skills.

(1) Students will neet required academ c standards in those
areas that will better prepare themfor |ifelong career
opportunities.



(2) Students will achieve conpetency at the local level in

conmput er science and ot her technol ogies, practical econonic
and consuner skills, and be offered courses in vocational -

preparation skills.

(c) Arkansas public school students will denonstrate
achi evenent .

(1) Students will participate in the state assessnents in

t he basic core of know edge and skills as defined by the
State Departnent of Education in the Arkansas Conprehensive
Testing and Assessnent Program

(2) The students' nunerical and percentage scores on the
Hi gh School Proficiency Exam nation wll be recorded on
their transcripts, and the examination will be a part of
the local school grading systemin a way to be determ ned
by the | ocal school district.

(3) Each local school district shall report to the State
Department of Education how it will incorporate the
assessnment systemrequired by this subsection into the
district's grading system

Act 1108 of 1997, 8 3, codified in slightly different

| anguage at Ark. Code Ann. 8§ 6-15-1003(a), (b), (c) (Repl.
1999). In short, the General Assenbly is well on the way to
defini ng adequacy while the Departnent of Education, from
all indications, has beenrecalcitrant.

Wt hout the benefit of an adequacy standard devel oped by
t he Departnent of Education, both Judge | nber and Judge

Kil gore | ooked to the case of Rose v. Council for Better
Education, Inc., supra, for a definition of "efficient”

educati on:

We concur with the trial court that an efficient system of
education nust have as its goal to provide each and every
child with at | east the seven foll ow ng capacities: (i)
sufficient oral and witten communication skills to enable
students to function in a conplex and rapidly changi ng
civilization; (ii) sufficient know edge of econom c,

social, and political systens to enable the student to nake
i nformed choices; (iii) sufficient understanding of
government al processes to enable the student to understand
the issues that affect his or her community, state, and
nation; (iv) sufficient self-know edge and know edge of his



or her mental and physical wellness; (v) sufficient
grounding in the arts to enable each student to appreciate
his or her cultural and historical heritage; (vi)
sufficient training or preparation for advanced training in
ei ther academ c or vocational fields so as to enable each
child to choose and pursue life work intelligently; and
(vii) sufficient |levels of academ c or vocational skills to
enabl e public school students to conpete favorably with
their counterparts in surrounding states, in academ cs or
in the job market.

Rose, 790 S.W2d at 212. Many of the "Rose standards," as
we wll call them were adopted by our General Assenbly
with Act 1108 and Act 1307 in 1997, as has already been set
forth in this opinion.

In addition to the State's argunent that an adequate
education is incapable of definition, it further contends
that there is nocorrelation between enhanced school funding
and better student perfornmance. For exanple, it argues that
nore noney has been spent on education since the DuPree
decision in 1983, and student perfornmance has not
appreciably inproved. The State points to the ACTAPP
program for assessing and eval uating student performance in
English and nathematical skills as a positive step the
State has recently taken. The State also fiercely contends
that the Arkansas Constitution does not require pre-school
prograns such as those, it contends, were nandated by Judge
Ki | gore.

b. Educational Defi ci enci es.

What the State does not address are Arkansas' abysnal
rankings in certain key areas respecting education. Wat
follows is a conpendiumof the trial court's findings,
whi ch the State does not contest:

Arkansas ranks fiftieth anong the states in per capita
state and | ocal governnment expenditures for elenentary and
secondary educati on.

Arkansas students scored several tenths bel ow the
nati onal average in a standardized test (ACT)
bet ween 1990 and 1999.



Arkansas ranks | ower than the national average
for the percentage of adults twenty-five years
and ol der who have graduated from hi gh school

Arkansas ranks forty-ninth in the country for the
percentage of the popul ation age twenty-five or
ol der with a Bachel ors degree or higher.

Arkansas is tied for fiftieth in the country in
percentage of adults with graduate degrees.

Arkansas' fourth- and ei ghth-grade students are
bel ow t he nati onal average for proficiency in
mat h, reading, science and writing.

On the first ACTAPP test, only forty-four percent
of the fourth-grade students tested were
proficient in reading and only thirty-four
percent of those tested were proficient in math.

Arkansas' per pupil revenue under the school -
funding formula in school year 1996-97 was
$4,535, while the national average was $5, 923.

Arkansas ranks between forty-eighth and fiftieth
anong the states in teacher pay.

Results of the State's own Benchmark testing for eighth-
grade students in April 2000 showed that only sixteen
percent were proficient or above in math statewi de, and in
the Little Rock School District only nine percent were
proficient or above. Arkansas has no funding for the
remedi ati on of individual students and no funding to train
teachers for renediation after ACTAPP eval uati ons.

Wth respect to Arkansas hi gh school students entering
state universities, fifty-eight percent needed renedi ati on
in either English or math. For the Rogers H gh School
students entering auniversity (including sone students with
3.0 grade averages), forty-four percent needed renedi ati on
in either English or math.

Judge Kil gore concluded in his 2001 order that the "State
has a remarkably serious problemw th student perfornmance.”
W agree.



Arkansas' entry level for teacher salaries is |ast when
conpared to our eight bordering states, and Arkansas spends
twenty percent |ess than the national average for teachers
across the board. The entry level salary for Arkansas
school districts bordering Menphis, Tennessee, was about
$5, 695 less than that offered in Menphis school districts,
and for nore experienced teachers the differential was

al nost $6,000. A simlar disparity exists for beginning
sal ari es between school districts in Texarkana, Arkansas,
and Texarkana, Texas. Arkansas school districts pay about
$4,000 |l ess than those in Texas.

Serious disparities also exist in teacher sal aries anong
school districts within the State of Arkansas. One exanpl e
given by the trial court was the science teacher with two
masters degrees and forty-one years' teaching experience
receiving a salary of $31,500 in the Lake View Schoo
District, while a teacher with conparabl e degrees and
experience received $43,524 in the Fort Smith School
District.

Poor school districts with the nost ill-prepared students
arelosing their teachers due to | ow pay. Both recruitnent
and retention of teachers are difficult in those districts.
The Bentonville School District, which is not inpoverished,
will lose fifteen percent of its teachers in the next three
years due to retirement. Low pay and conpetition fromthe
private sector present real obstacles to teacher
recruitment in that district.

Dr. Raynond Sinon, Director of the Departnment of Education
had this to say about the salary crisis:

M. Heller: And | wanted to ask you what el se you --
you think we should be doing in Arkansas to address
students' above and beyond ACTAPP?

Dr. Sinmon: | think we're facing -- | think the nost
critical thing we need to address now is the issue of
teacher's salaries. ACTAAP, Smart Start, Smart Step,
all of that depends primarily on the classroomteacher
to function. And we are beginning to see a crisis now
in our State of quality teachers, sone retiring. My
generation has had all of this they want in many
cases, and they're -- they're retiring.



M. Matthews: That's right. Okay. We're getting there.
Track with me. In order to inplenent ACTAPP, you' ve got to
have good teachers?

Dr. Sinon: Yes.

M. Matthews: In order to have good teachers, we've got to
have nore --

Dr. Sinon: Mney.
M. Matthews: Mboney.
Dr. Sinon: For teachers' sal aries.

M. Matthews: And until we have nore noney for
teachers' salaries, we jeopardize the efficiency, the
suitability, and the quality of the ACTAPP program
whi ch you and ot hers have inplenented. Isn't that
true?

Dr. Sinmon: That's correct, yes, sSir

In short, the Benchmark testing and the ACTAAP program

whi ch represent the paranount initiatives by the State to
correct the course of educational deficiencies in Arkansas
are dependent on quality teachers. And, according to the
Director of the Departnent, quality teachers is an area
where we have a crisis.

Testing, rankings, and teacher salaries do not tell the
whol e story. According to the uncontested findings of the
trial court, in the Lake View School District, which is
undeni ably a poor school district, ninety-four percent of
the students are on free or reduced school |unches. That
school district has one uncertified nmathematics teacher who
teaches all high school mathematics courses. He is paid
$10, 000 a year as a substitute teacher and works a second
job as a school bus driver where he earns $5,000 a year. He
has an insufficient nunber of calculators for his
trigononetry class, too few electrical outlets, no
conpasses and one chal kboard, a conputer | acking software
and a printer that does not work, an inadequate supply of
paper, and a duplicating nmachinethat is overworked. Lake

Vi ew s basketball team does not have a conplete set of
unifornms, while its band has no uniforns at all. The



coll ege renediation rate for Lake View students is 100
percent .

The Holly Grove School District has only a basic curricul um
and no advanced courses or programnms. The starting salary
for its teachers is $21,000. Science |ab equipnent,
conputers, the bus fleet, and the heating and air

condi tioning systens need replacing. The buil di ngs have

| eaki ng roofs and restroons in need of repair. Because
mllage increases are difficult to win in the school
district, Holly Grove nust borrow agai nst next year's
revenues to repair a falling library roof and | eaking gas
l'ine.

The Barton El ementary School in Phillips County has two
bat hroons with four stalls for over one hundred students.

Lee County schools do not have advanced pl acenent courses
and suffer also fromlittle or no science |ab equipnent,
school buildings in need of repair, school buses that fai
to meet state standards, and only thirty conputers for six
hundred students. Sone buil di ngs have asbestos probl ens and
little or no heating or air conditioning.

These are just a few exanples of deficiencies in buildings,
equi pnent, and supplies that plague the State's school
districts. School districts experiencing fast-grow ng
student popul ati ons suchas Rogers and Bentonville in
Nor t hwest Arkansas need additional buildings. Buildings in
di srepair are ranpant in Eastern Arkansas. And
qualification for debt-service-funding suppl enents fromthe
St at e depends on how nuch debt can be incurred by the
school districts. Poorer districts with deteriorating

physi cal plants are unable to incur nuch debt.

The Rogers School District has nushroonmed by 4,300 students
in the | ast decade. Since 1987, the enrollnent in the
Bentonvill e School District has increased 83.57 percent.
About $432 of the revenue avail abl e per student in Rogers
goes to debt. Wth the influx of the Latino popul ation, an
Engl i sh- as- a- second- | anguage programis a critical need. In
1991, eighty-four students were enrolled in the program In
2000, there were 2,615 students enrolled. Rogers received
$743,000 for the programfromthe State and spent

$1, 013, 000.



In response to poor student performance, the State
instituted academ c distress prograns in 1995 for school
districts not neeting State Standards of Accreditation. See
Ark. Code Ann. 88 6-20-1601 through 6-20-1610 (Repl. 1999).

Deficient test scores trigger Phase |, which requires the
school district to submt an inprovenent plan to the
Departnent of Education; then Phase Il, where the

Department prepares the inprovenent plan; and finallyPhase
11, where the Departnent may nmandate consolidation or a

t ake-over of the district. O the twelve school districts
on the academ c distress |list at the tinme of the 2001
order, all were classified as poor.

c. Constitutional Hi story.

We return then to our starting point and that is what
Article 14, 8 1, of the Arkansas Constitution requires of
the State for education:

Intelligence and virtue being the safeguards of |iberty and
the bulwark of a free and good governnent, the State shal
ever nmaintain a general, suitable and efficient system of
free public schools and shall adopt all suitable nmeans to
secure to the people the advantages and opportunities of
educati on.

Educati on has been a constitutional focus and nandate since
the founding of our state. The framers of the first
Arkansas constitution adopted the follow ng Education

Cl ause in 1836:

Know edge and | earning generally diffused through a
comunity being essential to the preservation of a free
government, and diffusing the opportunities and advant ages
of education through the various parts of the State being
hi ghly conducive to this end, it shall be the duty of the
CGeneral Assenbly to provide by law for the inprovenent of
such lands as are, or hereafter may be, granted by the
United States to this State for the use of schools, and to
apply any funds which may be raised from such |ands, or
fromany other source, to the acconplishnment of the object
for which they are, or nay be, intended. The General
Assenbly shall fromtine totinme pass such |aws as shall be
cal cul ated to encourage intellectual, scientific and
agricultural inprovenment by allowi ng rewards and i mmunities
for the pronotion and inprovenent of arts, science,

commer ce, manufactures and natural history, and countenance



and encourage the principles of humanity, industry and
norality.

Ark. Const. of 1836, art. VII., reprinted in Ark. Code Ann
Constitutions 497 (1987). The 1836 Education Article
enbodi ed two fundanental ideas: the inherent val ue of
education in creating a virtuous citizen and the cruci al
role of an educated citizenry in a functioning denocracy.

The Secessioni st Constitution of 1861 contai ned a truncated
Education Articl e:

The CGeneral Assenbly shall apply any and all funds which
may be raised for the purpose of education, to the
acconpl i shnent of the object for which they may be rai sed,
and fromtime to tinme, pass such |laws as shall be
calculated to encourage intellectual, scientific and
agricultural inprovenment, by allow ng rewards and
immunities for the pronotion and inprovenent of art,

sci ence, commerce, manufactures, and natural history; and
count enance and encourage the principles of humanity,
industry and norality.

Ark. Const. of 1861, art. VII, 8 1, reprinted in Ark. Code
Ann. Constitutions 520 (1987).

The 1864 Constitution reverted to the | anguage used in the
1836 Constitution. See Ark. Const. of 1864, art. Vill, 8§ 1,
reprinted in Ark. Code Ann. Constitutions, at 543. The
Reconstruction Constitution in 1868 contai ned an Education
Articlethat mandated a common school system provided for
the distribution of school funds, created a public officer
responsi bl e for the school system and detailed how a
common fund for the school system should be created and

fi nanced. The rel evant | anguage read:

A general diffusion of know edge and intelligence anong al
cl asses being essential to the preservation of the rights
and liberties of the people, the General Assenbly shal
establish and maintain a systemof free schools, for the
gratuitous instruction of all persons in this State between
the ages of five and twenty-one years, and the funds
appropriated for the support of common schools shall be
distributed to the several counties in proportion to the
nunber of children and youths therein



Ark. Const. of 1868, art. IX, 8 1, reprinted in Ark. Code
Ann. Constitutions, at 567.

Fol | owi ng reconstruction, the 1874 Constitution contained
the foll ow ng cl ause:

Intelligence and virtue being the safeguards of |iberty and
the bulwark of a free and good governnent, the State shal
ever nmaintain a general, suitable, and efficient system of
free schools whereby all persons in the State between the
ages of six and twenty-one years may receive gratuitous

i nstruction.

Ark. Const. of 1874, art. 14, 8 1. After Anendnent 53 was
adopted in 1968, we have the Education Article as we know
it today.

That education has been of paranmount concern to the
citizens of this state since the state's inception is
beyond dispute. It is safe to say that no programof state
government takes precedenceover it. In 1983, this court
enphasi zed that "[e]ducation becones the essenti al
prerequisite that allows our citizens to be able to
appreciate, claimand effectively realize their established
rights.” DuPree v. Alma Sch. Dist. No. 30, 279 Ark. at 346,
651 S.W2d at 93. We further said in DuPree that "we
believe the right to equal educational opportunity is basic
to our society." Id. However, we shied away in DuPree from
procl ai m ng education to be a fundamental right of each
school child under the Education Article of our
constitution. Indeed, the DuPree decision primarily dealt
with the disparity in equal educational opportunity caused
by the school -fundi ng system and not w th whether the
system was i nadequate under the Education Article.

d. Constitutional Duty

Qur constitutional history underscores the point that
educati on has al ways been of suprene inportance to the
people of this state. The General Assenbly recognized this
in 1997, when it acknow edged that the state is
constitutionally required to provide a general, suitable,
and efficient systemof free public schools, and that the
Arkansas courts have held that obligation to be a
"paranount duty." See Act 1307 of 1997, §8 1 (d)(1-2),
codified at Ark. Code Ann. 8§ 6-20-302(d)(1-2) (Repl. 1999).
There is noquestion in this court's mnd that the



requi renent of a general, suitable, and efficient system of
free public schools places on the State an absolute duty to
provi de the school children of Arkansas with an adequate
educati on. The next question, however, is whether this

| anguage al so inplies a fundanental right vested in the
people of this state so as to require strict scrutiny of

all legislative actions regarding it.

In resolving this question, we |look first to the Arkansas
Constitution. Article 2 of the Constitution, entitled

Decl aration of Rights, deals with the personal rights
vested in the people of this state, including equality,
free speech and free press, the right to trial by jury, the
right to due process and bail, the right to be protected
agai nst self-incrimnation and doubl e jeopardy, the right
to be protected agai nst unreasonabl e searches and sei zures,
and the right to religious freedom The Education Article
is found in a separate article, Article 14, and it is
couched in terns of the state's duty and not in terns of a
personal right vested in the people. This court has said
repeatedly that in construing the |anguage of our
constitution, we nust give the | anguage its plain, obvious,
and common neani ng. See, e.g., Maddox v. Gty of Fort

Smth, 346 Ark. 209, 56 S.W3d 209 (2001); Daniel v. Jones,
332 Ark. 489, 966 S.W2d 226 (1998). Nonet hel ess, LakeVi ew
and the intervening school districts urge that a
fundamental right can be inplied fromthe |anguage of
Article 14. See, e.g., Carenont Sch. Dist. v. Governor,
142 N.H 462, 703 A 2d 1353 (1997) (constitution's specific
charge to legislature to provide education is sufficient to
af ford fundanental -right status to beneficiaries of that
duty).

O her states in the | ast decade have westled with the

i ssue of whether education is a fundanmental right under the
Education Article of their state constitutions, thus
necessitating strict scrutiny of all |egislative actions
affecting education. O course, the education |anguage in
each state constitution varies. Sone states that have found
their school -fundi ng systens to be inadequate under their
respective education articles sinply have not addressed the
i ssue of whether an adequate education is a fundanental
right. See, e.g., DeRolph v. State, 78 Chio St. 3d 193, 677
N.E. 2d 733 (1997); MDuffy v. Secretary of the Executive

O fice of Educ., 415 Mass. 545, 615 N E. 2d 516 (1993);
Edgewood I ndep. Sch. Dist. v. Kirby, 804 S.W2d 491 (Tex.
1991) .



This reluctance to discuss the matter, no doubt, is due in
|arge part to the difficulty surrounding this issue. The
Arizona Suprene Court commented directly on the confusion
involved in the fundanental -right question. It noted that
in one of its earlierdecisions in 1973, it proclainmed that
education was a fundanental right, but in the sanme opinion,
uphel d the existing school financing schene, using the

rati onal basis test rather than exam ning the system under
strict scrutiny. See Roosevelt Elenentary Sch. Dist. No. 66
v. Bishop, 179 Ariz. 233, 877 P.2d 806 (1994) (questioning
Shofstall v. Hollins, 110 Ariz. 88, 515 P.2d 590 (1973)).
The Arizona Suprene Court determ ned, however, that it need
not resolve this "conundrum" because the Arizona
Constitution placed a specific duty and responsibility on
the Legislature to establish and maintain the public school
system I|d. The issue was whet her the present financing
system sati sfied the constitutional nandate of a general
and uni form school system and not what standard shoul d be
applied in judicial review

The Tennessee Suprene Court found its state school -fundi ng
system unconstitutional under the equal protection
provisions of its constitution and, thus, refrained from
deci di ng whet her an adequate educati on was a fundanent al
right under its Education Article. See Tennessee Small|l Sch.
Sys. v. McWerter, 851 S.W2d 139 (Tenn. 1993). Simlarly,
t he Vernont Suprene Court held that an adequat e education
was essential under its state constitution, but it did not
proclaimit to be a fundanental right. See Brighamyv.
State, 166 Vt. 246, 692 A 2d 384 (1997). The court
proceeded, however, to hold that its system"violate[d] the
right to equal educational opportunities” under both its
Education Article and equal protection clause, and that
there was no rational basis for the gross inequities in the
educational opportunities offered to school children in

di fferent school districts in that state. 1d. at 268, 692
A 2d at 397.

On the other hand, the New Hanpshire Supreme Court has held
that an adequate education is a fundanmental right in that
st at e:

W hold that in this State a constitutionally adequate
public education is a fundanental right. In so doing we
note that "[t]he right to an adequate educati on mandat ed by
the constitution is not based on the exclusive needs of a
particul ar individual, but rather is a right held by the



public to enforce the State's duty." Carenont |, 138 N. H
at 192, 635 A 2d at 1381.

We enphasi ze that the fundanmental right at issue is the
right to a State funded constitutionally adequate public
education. It is not the right to horizontal resource
replication fromschool to school and district to district.
The substance of the right may be achieved in different
school s possessing, for exanple, differing library
resources, teacher-student ratios, conputer software, as
well as the nyriad tools and techni ques that nay be

enpl oyed by those in on-site control of the State's public
el ementary and secondary school systens. But when an

i ndi vi dual school or school district offers sonething | ess
t han educati onal adequacy, the governnental action or |ack
of action that is the root cause of the disparity will be
exam ned by a standard of strict judicial scrutiny.

Clarenont Sch. Dist., 142 N.H at 473-74, 703 A 2d at 1359.
The New Hanpshire court then viewed the Rose standards "as
benchmar ks of aconstitutionally adequate public education.”
Id. at 475, 703 A . 2d at 1359. See al so Rose v. Council for
Better Educ., Inc., supra (holding in 1998 that an adequate
education was a fundanental right under its Education
Article). Simlarly, the Wom ng Suprene Court affirmed an
earlier decision in State v. Canmpbell County Sch. Dist., 19
P.3d 518 (2001), and reiterated that "[b]ecause education
is a fundanmental right and our citizens are entitled to
equal protection under our state constitution, all aspects
of the school finance systemare subject to strict

scrutiny, and statutes establishing the school financing
systemare not entitled to any presunption of validity." 19
P.3d at 535.

Turning to our authority in Arkansas, the sem nal school -
funding case, DuPree v. Alma Sch. Dist. No. 30, supra, did
not neasure the school -fundi ng system agai nst the Education
Article but rather did so under the equality provisions of
the state constitution. In doing so, this court stated that
it was not necessary to deci de whet her education was a
fundamental right because "we can find no constitutional
basis for the present system as it has no rational bearing
on the educational needs of the district." DuPree, 279 Ark.
at 346, 651 S.W2d at 93. In other words, because the
systemfailed for lack of a reasonable and legitinate
governnment al purpose to support it, it was not necessaryto
use a heightened standard of review |like strict scrutiny to



exam ne the systemis constitutionality. Judge | nber used

t he sane reasoni ng when she ruled that the current funding
system was unconstitutional in her 1994 order. She found it
unnecessary to deci de whet her an adequate education was a
fundamental right for purposes of adequacy and inequity,
since the school -funding systemfailed to pass
constitutional nuster even using a rational -basis standard.

In his 2001 order, Judge Kilgore did not specifically state
that an adequat e education was a fundanmental right under
t he Education Article. However, he did rule that he would
apply a strict-scrutiny analysis to the state's |egislation
to deci de whether there was constitutional conpliance.
Strict scrutiny usually goes hand-in-hand with a clai mthat
a fundanmental right has been inpaired. See, e.g., Jegley v.
Pi cado, 349 Ark. 600, 80 S.W3d 332 (2002) (the right to
privacy for private sex between consenting adults was
deened a fundanental right where strict scrutiny would be
the standard regardi ng any inpairnment). Judge Kilgore also
announced at a pretrial hearing "that |anguage in the
Constitution is consistent with and supports the
proposition that the State of Arkansas has a conpelling
interest in seeing that our children get adequate
educations, or general, suitable and efficient education.
That being the case, the standard that the State w ||
be held to in showi ng that we do have an adequate system of
education will be strict scrutiny.”

Wth the exceptions of New Hanpshire, see O arenont Sch
Dist. v. Governor, supra, and Kentucky, see Rose v. Council
for Better Educ., Inc., supra, nost states in recent years
have avoi ded proclaimng that an adequate education is a
fundanental right because that carries with it the
obligation of the courts to exam ne and scrutinize al

| egi sl ation respecting education strictly. W nust admt to
sone apprehensi on about using a strict-scrutiny standard,
because it has never been this court's constitutional
function to m cromanage the public schools of this state or
even to retain jurisdiction over the public school system
until, in our judgnent, an adequacy standard has been

achi eved.

At the sane tinme, this court is troubled by four things:

(1) the Departnent of Education has not conducted an
adequacy study; (2) despite this court's holding in DuPree
v. Alma Sch. Dist. No. 30, supra, that equal opportunity is
the touchstone for a constitutional systemand not nerely



equal i zed revenues, the State has only sought to nake
revenues equal; (3) despite Judge Inber's 1994 order to the
sane effect, neither the Executive branch nor the Ceneral
Assenbl y have taken action to correct the inbal ance
inultimate expenditures; and (4) the State, in the
budgeti ng process, continues to treat education w thout the
priority and the preference that the constitution demands.
Rat her, the State has continued to fund the schools in the
same manner, although admttedly taking nore steps to
equal i ze revenues. This being said, perhaps the
recalcitrance of the State to reformthe school -fundi ng
systemis reason enough to adopt the hei ghtened standard of
strict scrutiny.

Nevert hel ess, because we conclude that the clear |anguage
of Article 14 inposes upon the State an absol ute
constitutional duty to educate our children, we concl ude
that it is unnecessary to reach the issue of whether a
fundanental right is also inplied. Many states, as we have
al ready di scussed, appear to get lost in a norass of |egal
anal ysi s when di scussing the issue of fundanental right and
the level of judicial scrutiny. This court is convinced

t hat nmuch of the debate over whether education is a
fundamental right is unnecessary. The critical point is
that the State has an absol ute duty under our constitution
to provi de an adequate education to each school child. Like
the Vernont and Arizona Suprene Courts, we are persuaded
that that duty on the part of the State is the essenti al
focal point of our Education Article and that perfornmance
of that duty is an absolute constitutionalrequirenent. See
Bri gham v. State, supra; Roosevelt Elenentary Sch. Dist.
No. 66 v. Bishop, supra. Wien the State fails in that duty,
whi ch we hold today is the case, our entire system of
public education is placed in |legal jeopardy. Should the
State continue to fail in the performance of its duty,
judicial scrutiny in subsequent litigation wll, no doubt,
be as exact as it has been in the case before us.

For the foregoing reasons, we conclude that the State has
not fulfilled its constitutional duty to provide the
children of this state with a general, suitable, and

ef ficient school-funding system Accordingly, we hold that
the current school -fundi ng system viol ates the Education
Article of the Arkansas Constitution, and we affirmthe
trial court on this point.

VI. Equality



The State next argues that the trial court erred in finding
that the school -funding systemwas inequitable. On this
point, the State contends that there are two types of
equity: (1) horizontal, or dollar, equity where the State
equal i zes per-student revenues avail abl e across the state;
and (2) vertical equity where efforts are made by the State
to meet the special needs of certain students through
categorical funding, such as the English-as-a-

secondl anguage program special education, gifted-and-

tal ented prograns, and vocational -technical training.
According to the State, it is virtually inpossible to
equal i ze all revenues when special needs cone into play and
when certain val ue judgnents nust be nade.

The State further maintains that it has nmet the Federal
Range Ratio test and the G N Index of Inequality for equal
revenues avail abl e per student. Equal revenues per student
is the correct test for equality, according to the State,
and, thus, the trial court erred in concluding that the
test for equality is the actual noney spent per student

rat her than state noney made available to the school
districts. Finally, the State argues that any disparity in
the wealth of the school districts is offset by two

| egiti mate governnental purposes in funding the schools the
way it does: (1) the necessity to fund other state
prograns, and (2) local control of public schools by the
school districts. 8

There is no doubt in our mnds that there is considerable
overl ap between the issue of whether a school -fundi ng
systemis inadequate and whether it is inequitable.
Deficiencies in certain public schools in certain school
districts can sustain a finding ofinadequacy but al so, when
conpared to other schools in other districts, a finding of
inequality. Bearing that in mnd, we first address whet her
state revenues paid to the school districts under the
school -funding fornmula is the test for deciding equality or
whet her the test is actual expenditures spent on the
students. W conclude it is the latter and that the trial
court was correct in so determ ning. The Arkansas
Constitution has the foll ow ng provisions guaranteeing
equal treatnment to its citizenry under the | aw

8 2. Freedom and i ndependence.

Al nmen are created equally free and i ndependent, and have
certain inherent and inalienable rights, anongst which are



t hose of enjoying and defending |life and |iberty; of
acquiring, possessing and protecting property and
reputation, and of pursuing their own happi ness. To secure
these rights governnents are instituted anong nen, deriving
their just powers fromthe consent of the governed.

8 3. Equality before the | aw

The equality of all persons before the law is recogni zed,
and shall ever remain inviolate; nor shall any citizen ever
be deprived of any right, privilege or imunity, nor
exenpted from any burden or duty, on account of race, color
or previous condition.

8§ 18. Privileges and imunities - Equality.

The General Assenbly shall not grant to any citizen or
class of citizens privileges or imunities which uponthe
sanme terns shall not equally belong to all citizens.

Ark. Const. art. 2, 88 2, 3, 18.

The answers to many of the State's argunents can be found
in our decision of DuPree v. Alma Sch. Dist. No. 30, supra,
whi ch, again, was handed down al nost twenty years ago. In
DuPree, we found that the school -funding systemthen in

exi stence violated the three equality provisions set out
above. W first referred to "the undi sputed evidence that
there are sharp disparities anong school districts in the
expenditures per pupil and the education opportunities
avai l abl e as reflected by staff, class size, curriculum
remedi al services, facilities, materials and equi pnent."
DuPree, 279 Ark. at 344, 651 S.W2d at 92 (enphasis added).
Wth respect to whether |ocal control by the school
districts was a legitimate governnment interest or rational
basis for disparities in educational opportunity anong the
school districts, we said: "[We can find no constitutional
basis for the present system as it has no rational bearing
on the educational needs of the district.” Id. at 346, 651
S.W2d at 93. In holding that the system was
unconstitutional, we said: "W cone to this conclusion in
part because we believe the right to equal educati onal
opportunity is basic to our society.” Id., 651 S.W2d at
93. W added: "For sone districts to supply the

bar est necessities and others to have prograns generously



endowed does not neet the requirenents of the constitution.
Bare and m nimal sufficiency does not translate into equal
educational opportunity.” Id. at 347, 651 S.W2d at 93. W
concluded: "If local governnent fails, the state governnent
must conpel it to act, and if the |ocal government cannot
carry the burden, the state nust itself nmeet its continuing
obligation.” 1d. at 349, 651 S.W2d at 95 (quoting Robi nson
v. Cahill, 303 A 2d 273, 275 (N.J. 1973)).

It is clear to this court that in DuPree, we concentrated
on expenditures nade per pupil and whether that resulted in
equal educational opportunity as the touchstone for
constitutionality, not on whether the revenues dol ed out by
the State to the school districts were equal. W were
clearly interested in DuPree, as we are here today, on what
nmoney i s actually being spent on the students. That is the
measuring rod for equality. Both Judge Inber in 1994 and
Judge Kilgore in 2001 concluded that that was the case.
Equal i zi ng revenues sinply does not resol ve the probl em of
gross disparities in per-student spending anong the school
districts. It provides an educational floor of nobney made
available to the school districts but in no way corrects
the inherent disparity between a wealthy school district
that can easily raise additional school funds for

educati onal enhancenent by passing mllage increases farin
excess of the 25 mll uniformrate and poorer school
districts that are only offering, as we said in DuPree, the
"barest necessities." 279 Ark. at 347, 651 S.W2d at 93. W
agree that the focus for deciding equality nust be on the
actual expenditures.9 W affirm Judge Kilgore on this
poi nt .

Looking then to the end result of expenditures actually
spent on school children in different school districts, we
qui ckly discern inequality in educational opportunities.
The deficiencies in Lake View and Holly Grove have al ready
been noted. In both those districts, the curriculum offered
i s barebones. Contrast the curriculumin those school
districts with the rich curriculumoffered in the Fort
Smth School District, where advanced courses are offered
and where specialty courses such as German, fashion

mer chandi sing, and marketing are avail able. The inequality
in educational opportunity is self-evident.

The sane holds true for buildings and equi pnent. Wether a
school district has rainproof buildings, sufficient
bat hroons, conmputers for its students, and | aboratory



equi pnent that functions is all a matter of noney. Certain
schools in Fort Smth, forexanple, do not suffer from such
deficiencies. Oher schools in the Delta and in Northwest
Ar kansas where the student population is exploding are
experiencing dire facility and equi pnent needs.

Again, we turn to Dr. Sinon's assessnent of the situation

M. Lewellen: Is it your -- is it your opinion that a child
who lives in a poor district because of the property wealth
values are |l ow should be in a facility which is sub-
standard to the facilities that are |ocated in property
weal thy districts?

Dr. Sinon: | don't think that's fair

M. Lewellen: Do you agree with nme that that situation
existed in 1994 in the State of Arkansas?

Dr. Sinon: Yes.

M. Lewellen: And do you agree with nme that that situation
exists today in 2000 in the State of Arkansas?

Dr. Sinon: Yes.

M. Lewellen: And do you agree that based on that fairness
that the State of Arkansas still has not passed a fornula
where it is responsible for constructing a cure for those
situations in the poor districts?

Dr. Sinmon: Qutside the paraneters that have been set.

M. Lewellen: Do you agree with nme, they have not
established a systemto correct the problenf

Dr. Sinmon: Not to the -- not to the extent you're talking
about, that's correct.

M. Lewellen: Okay. Now, is it your opinion that al
children have -- well, you' ve said that you
believefacilities has something to do with the education of
a child, right?

Dr. Sinon: Yes.



M. Lewellen: And | think you would agree that you think
mat eri al s and other resources has sonething to do with the
ability of a child to learn

Dr. Sinon: Yes.

M. Lewellen: Ckay. Then that being the case, do you think
that all children in this State have equal physi cal
facilities?

Dr. Sinmon: No.

M. Lewellen: Do you think all children in this State have
equal materials and resources in every district?

Dr. Sinon: No.

The di screpancies in teacher salaries anong Arkansas school
districts have already been noted in this opinion. Wll-
paid and well-notivated teachers are what nake the
education engine run. Dr. Sinon candidly admtted this in
his testinony and al so testified:

M. Lewellen: But you're not paying your teachers equally
across the State?

Dr. Sinon: No.

In the face of this testinony, the State nakes the

i npl ausi bl e argunent that nore noney spent on education
does not correlate to better student performance. This
position is contrary to Judge Inber's finding in her 1994
order and to the Tennessee SupreneCourt: "[T]here is a
“direct correlation between dollars expended and the
quality of education a student receives.'" MWerter, 851
S.W2d at 141. The State's argunent is farfetched in this
court's opinion. W are convinced that notivated teachers,
sufficient equipnment to supplenent instruction, and
learning in facilities that are not crunbling or
overcrowded, all conbine to enhance educati onal
performance. Certainly, Dr. Sinon's testinmony confirns
that. Al of that takes noney.

The State's retort on the variations in revenue anong
school districts is that Amendnent 74 specifically
contenpl ates variations and authorizes them It is true

t hat Anendnent 74 states: "The prinmary reason for allow ng



such variations is to allow school districts, to the extent
perm ssible, to raise additional funds to enhance the
educational systemw thin the school district."” However,
Amendnent 74 does not authorize a system of school funding
that fails to close the gap between weal thy school
districts with prem er educational prograns and poor school
districts on the lower end of the econom c spectrum which
are mired in poverty and unable to provide a system of
education nuch above the nost el enmentary ki nd.

The initial inquiry in our equality analysis is whether
school districts are inperm ssibly classified on the basis
of wealth sothat discrimnation exists. W hold that a
cl assification between poor and rich school districts does
exist and that the State, with its school -funding formul a,
has fostered this discrimnation based on weal th. Having
identified the classification created by the school -fundi ng
formula, the next issue is what |evel of judicial scrutiny
will be enployed in this case. Two |evels are offered by
the parties. The heightened level is strict scrutiny under
which the State would have to show, first, that it has a
conpelling interest to support disparate treatnent in
fundi ng between school districts and, secondly, that the
school -fundi ng systemis narrowWy tailored to serve that
interest. See, e.g., Shaw v. Hunt, 517 U. S. 899 (1996);
Pridgeon v. State, 266 Ark. 651, 587 S.W2d 225 (1979)
("Only when a classification is based on a suspect category
will strict scrutiny, a nore demandi ng standard of
review, be applied."). The |l ess severe level is rational-
basis review, where the question is whether there is nerely
a legitimte governnental purpose behind the disparate
treatment in school funding between school districts, and
whet her the current school -funding system bears a rati onal
relationship to that purpose. See, e.g., San Antoni o | ndep.
Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973); Jegley v.
Pi cado, supra.

Strict-scrutiny reviewis unwarranted in this case. W
havenever consi dered school districts to be a suspect class
for purposes of an equal -protection analysis. See DuPree v.
Alma Sch. Dist. No. 30, supra. See also San Antoni o | ndep.
Sch. Dist. v. Rodriguez, supra. W hold, once again, that
requiring the State to show a conpelling interest to
support the classification is unnecessary in this case,
because the State fails to justify the classification even
under the nore nodest rational-basis standard. See DuPree
v. Alma Sch. Dist. No. 30, supra.



We turn then to the State's contention that even though

di sparities in educational opportunities may exist due to
the property wealth of the individual districts, there are
| egiti mate government purposes or rational bases for this.
Those purposes, according to the State, are |ocal control
and other state prograns. W rejected the argunent of | ocal
control in DuPree in no uncertain terns and stated that
such reasoning was illusory because deference to | oca
control has nothing to do wth whether educati onal
opportunities are equal across the state. It is the General
Assenbly's constitutional duty, not that of the school
districts, to provide equal educational opportunity to
every child in this state. Furthernore, the State's claim
that the CGeneral Assenbly nmust fund a variety of state
prograns in addition to education and that this is reason
enough for an inferior education system hardlyqualifies as
a legitimte reason

It has |long been the State's position that its duty is
fulfilled under the state constitution if it pays schoo
districts an equal amount in revenues on a per-student
basis and then defers to local control as to how that noney
is spent. Nothing could be farther fromthe truth. It is
the States's responsibility to provide an equal education
to its school children and, as we said in DuPree, "[i]f

| ocal governnment fails, the state governnent nust conpel it
to act."” 279 Ark. at 349, 651 S.W2d at 95 (quoting

Robi nson v. Cahill, supra). Deference to |l ocal control is
not an option for the State when inequality prevails, and
def erence has not been an option since the DuPree decision.

It is the State's responsibility, first and forenost, to
develop forthw th what constitutes an adequate education in
Arkansas. It is, next, the State's responsibility to
assess, evaluate, and nonitor, not only the | ower

el ementary grades for English and math proficiency, but the
entire spectrum of public education across the state to

det erm ne whet her equal educational opportunity for an
adequat e education is being substantially afforded to
Arkansas' school children. It is, finally, the State's
responsibility to know how state revenues are bei ng spent
and whether true equality in opportunity is being achieved.
Equal i t yof educational opportunity nust include as basic
conponents substantially equal curricula, substantially
equal facilities, and substantially equal equipnent for
obt ai ni ng an adequate education. The key to all this, to
repeat, is to determ ne what conprises an adequate



education in Arkansas. The State has failed in each of
these responsibilities.

We hold that the trial court did not err in concluding that
the current school -fundi ng system viol ates the equal -
protection sections of the Arkansas Constitution in that
equal educational opportunity is not being afforded to the
school children of this state and that there is no

| egiti mate governnent purpose warranting the discrepancies
in curriculum facilities, equipnment, and teacher pay anong
t he school districts. It is clear to this court that, as we
i ndi cated in DuPree, whether a school child has equal
educational opportunities is largely an accident of
residence. We affirmthe trial court on this point.

VII. Early Chil dhood Education

The State argues that while it may agree that as a matter
of public policy pre-kindergarten prograns nmay be one way
to increase student achievenent, it does not agree that
such prograns are mandated by the Arkansas Constitution.
The State contends thatArticle 14, 8 1, contenpl ates that
public funds may be expended for education beyond grades
one through twelve, but it does not mandate it. Rather, the
State maintains, the constitution's | anguage i s permn ssive
and gives authority not only to the General Assenbly but

al so to local school districts to inplenment pre-

ki ndergarten prograns as they see fit. The State asserts
that determ nations as to what types of prograns are best
to pronote student achi evenent should be nade by the
entities entrusted to make them by the state constitution,
and those entities are the General Assenbly and the public
school districts, not the courts.

Lake View responds that this court should apply
constitutional renedies to the case at hand. It further
asserts that the trial court's ruling sinply states that
under the provisions of Arkansas Constitution Article 2, 88§
2, 3, and 18, the State nust provide equal access to pre-
school education, if the State is already either directly
or indirectly financing some school districts that are
provi ding early chil dhood educati on.

The Little Rock, Rogers, and Bentonville Intervenors also
respond that the State's argunents m ght have sonme nerit

but for the uncontroverted testinony that the State cannot
provide a constitutionally adequate education for students



age six and older unless it establishes a program of pre-
ki ndergarten education. Thelntervenors' position, in a
nutshell, is that if a child starts out behind due to no
pre-school education, that child never makes up the | ost
ground. The Intervenors concede that Article 14 on its face
does not mandate public education for students under the
age of six. The Intervenors urge, however, that the State
is required to "adopt all suitable nmeans to secure to the
peopl e the advant ages and opportunities of education[,]"
under Article 14, and early-chil dhood education is clearly
a suitable nmeans. As a final point, the Intervenors
enphasi ze that there was no evidence presented at trial to
rebut the testinony of educators and experts that early-
chi | dhood education is a necessary conponent of an
education system whi ch reasonably expects to enable
significant nunbers of students to performat grade |evel
It is also the nost efficient way for the State to fulfil

t hat expectation, according to the Intervenors.

The State's argunent, boiled down to its essence, is that
the plain | anguage of Article 14, § 1, does not nmandate the
chancery court's order of State-provided, early-childhood
education. W agree. Section 1 reads in pertinent part that
the General Assenbly and public school districts "may spend
public funds for the education of persons over twenty-one
(21) years of age and under six (6) years of age, as nay be
provi ded by law, and no otherinterpretation shall be given
toit."

Inits order, the trial court found:

7. Three facts were uncontroverted at trial: 1) A
substantial nunber of our children are entering

ki ndergarten and first grade significantly behind their
peers; 2) Those children that enter the first grades
needi ng renediation will have a difficult tinme performng
at grade level by the third grade; and 3) If a student
cannot performat grade |level, especially in reading, by
the third grade, then he is unlikely to ever do so. The
only possible conclusion is that in order to provide our
children with an adequate education as required by the
Constitution and ACTAPP, the State must forthwi th provide
prograns for those children of pre-school age that w |l
allow themto conpete academically with their peers. The
urgency of this need equals that of the deficiency in

t eacher sal ari es.



Later in its opinion, the trial court wote that form ng
remedi es was not the role of the courts, and courts should
not proclaimrenedies unless all else fails. The trial
court concluded that "for now' these matters are "left to
the legislature.™

But aside fromthe fact that Article 14 does not require
early chil dhood education and | eaves that matter to the
Ceneral Assenbly, the trial court could not order the

i npl enent ati on of pre-school prograns in any event. That is
a public-policy issue for the General Assenbly to explore
and resolve. It is elenmentary that the powers of our state
government are divided into three separate branches of
government. See Ark. Const. art. 4, 8 1. The state
constitution further provides that one branch of governnent
shal | not exercise the power of another. See Ark. Const.
art. 4, 8§ 2.

This court has said that the | egislature can neither be
coerced nor controlled by judicial power. See Wlls v.
Purcell, 267 Ark. 456, 592 S.W2d 100 (1979). In Wlls, we
commented on the renedies being left to the | egislature and
not to the courts:

The legislature is responsible to the people alone, not to
the courts, for its disregard of, or failure to perform a
duty clearly enjoined upon it by the constitution, and the
remedy is with the people, by electing other servants, and
not through the courts.

Wells v. Purcell, 267 Ark. at 462, 592 S.W2d at 104
(enphasi s added). W then said:

It must al ways be renmenbered that the state's constitution
is neither an enabling act nor a grant of enunerated
powers, and the legislature may rightfully exercise the
power of the people, subject only to restrictions and
[imtations fixed by the constitutions of the United States
and this state. Under our system of government the

| egi sl ature represents the people and is the reservoir of
all power not relinquished to the federal governnent or
prohi bited by the state constitution.

Wells, 267 Ark. at 464, 592 S.W2d at 105 (i nternal
citations omtted).



While it is uncertain whether the trial court, inits
order, was underscoring the need for pre-school education
or ordering its inplenentation, we hold that the trial
court had no power to do the latter. Nor do we agree with
the Intervenors that the courts ofthis state can nmandate
pre-school education as an essential conponent of an
adequat e education. That, again, is for the General
Assenbly and the school districts to decide. Article 14
contenplates that very thing when it refers to funding pre-
si x-year-ol d prograns, as provided "by |aw. "

VIIl. Lake View s Argunents

We turn next to the various argunents raised by Lake View
inits appeal.

a. 1994 Order As Law of the Case

Lake View first clains that | aw of the case, res
judicata, |aches, estoppel, and Ark. R

Cv. P. 60 should have been applied by the trial court at
the conpliance trial. Lake View, however, fails to discuss
or develop the latter four doctrines in its brief on

appeal .10 It is incunbent on an appellant to devel op issues
for purposes of appeal, as we will not consider assignnents
of error that are unsupported by convincing | egal authority
or argument. See Porter v.Harshfield, 329 Ark. 130, 948
S.W2d 83 (1997). Accordingly, this court willonly address
the point raised regarding | aw of the case.

Last term this court discussed the doctrine of |aw of the
case:

The venerabl e doctrine of |aw of the case prohibits a court
fromreconsidering issues of |law and fact that have already
been deci ded on appeal. The doctrine serves to effectuate
efficiency and finality in the judicial process. Frazier v.
Fortenberry, 5 Ark. 200 (1843); see also, 5 Am Jur. 2d
Appel l ate Review 8 605 (1995). W have said the foll ow ng
with regard to the | aw of -t he-case doctri ne:

The doctrine provides that a decision of an appellate court
establishes the | aw of the case for the trial upon remand
and for the appellate court itself upon subsequent review
Kemp v. State, 335 Ark. 139, 983 S.W2d 383 (1998). On the
second appeal, the decision of the first appeal becones the



| aw of the case, and is conclusive of every question of |aw
or fact decided in the fornmer appeal, and al so of those

whi ch m ght have been, but were not, presented. Giffin v.
First Nat'l Bank, 318 Ark. 848, 888 S.W2d 306 (1994).

C emons v. Ofice of Child Support Enforcenent, 345 Ark.
330, 346, 47 S.W 3D 227, 237 (2001).

Cadi | | ac Cowboy, Inc. v. Jackson, 347 Ark. 963, 970, 69
S.W3d 383, 388 (2002). In Jackson, we nmade it clear that
the doctrine governs issues of |aw and fact concluded in
the first appeal. W have further held that the doctrine is
"conclusive only where the facts on the second appeal are
substantially the same as those involved in the prior
appeal ." WIlson v. WIlson, 301 Ark. 80, 82, 781 S.W2d 487,
488 (1989). Thus, it does not apply if there is a nateri al
change in the facts. See id.

Lake View appears to be contending that the trial court in
2001 was bound by the 1994 order as |aw of the case. W

di sagree. The 1994 order was not appeal ed, but, even nore
inmportantly, there has been a material change in the
school - fundi ng | andscape between the tinme of the 1994 order
and the trial court's 2001 order. W have already di scussed
the 1995 and 1997 acts as well as Amendnent 74, which was
adopted by vote of the people in 1996. The issue at the
conpliance trial and before this court on appeal is whether
the State is nowin conpliance with the state constitution
by virtue of what it has done since 1994. The 1994 order,
while instructive on certain points, was sinply not binding
on the trial court in 2001. W affirmthe trial court on
this point.

b. Desegregation Funds

Lake View next contests the failure of the trial court to
i ncl ude the desegregation noney provided to the Pul ask
County School Districts for purposes of the Federal Range
Ratio to decide disparities in funding anong the schoo
districts. On this point, Judge Inber in her 1994 order

i ncl uded the desegregation funds under the formula, while
Judge Kil gore excluded themin his 2001 order. W agree
wi th Judge Kilgore that the noney should not be included.

I n maki ng his decision, Judge Kilgore cited Magnolia Sch.
Dist. No. 14 v. Arkansas State Bd. of Educ., 303 Ark. 666,
799 S.W2d 791 (1990). The State, in addition, cites this



court to a later Eighth Grcuit Court of Appeals opinion,
Little Rock Sch. Dist. v. Pulaski County Special School

Dist., 83 F.3d 1013 (8th G r. 1996). W believe that the
Eighth Grcuit case supports the trial court's decision.

In the Little Rock Sch. Dist. case, the Eighth Grcuit
di scussed the fact that the state desegregation funds were
"in addition to" existing state aid:

The thenme of the [Little Rock School s Desegregation]

Settl ement Agreenent was that the Pul aski County districts
woul d receive the desegregation paynents included in the
agreenent in addition to other state aid that they would
have received. The | anguage we previously cited expresses
that thene, as does the statenment that "[t]he funds paid by
the State under this agreenent are not intended to suppl ant
any existing or future funding which is ordinarily the
responsibility of the State of Arkansas." [Settl enent
Agreenent] 8 I, paragraph E

83 F. 3d at 1019 (enphasis in original). According to this
description, the state desegregati on funds were separate
and apart fromnormal state aid to education.

We agree that the desegregation funds do not constitute
"state aid." Under federal reqgulations, "state aid" is
defined as "any contribution, no repaynent for which is
expected, which is nade bya State to or on behalf of |ocal
educational agencies within the State for current
expenditures in the provision of free public education[.]"
34 CF.R 8§ 222.61(d)(1) (1994).

We agree with the trial court that the desegregati on noney
was not "state aid" for current expenditures and shoul d not
formpart of state funds for purposes of the Federal Range
Ratio test. Judge Inber's conclusion to the contrary in her
1994 order was not |aw of the case, as already decided in
this opinion. Lake View has sinply failed to convince this
court that Judge Kilgore erred in his |egal conclusion. As
aresult, we affirmthe trial court on this point.

c. Weighted Average Daily Menbership

Lake View al so advances the claimthat Judge Kilgore erred
in not reverting to the 1994 school -fundi ng fornul a, which
used wei ghted average daily nenbershi p as opposed to
categorical grants and aid. Again, Lake View posits that



Judge Inber's 1994 order is |law of the case, and her use of
wei ght ed average daily nmenbership in the funding formla
nmust be fol | owed.

W di sagree that weighting average daily nmenbership is
still a viable part of the school-funding fornula. In 1995,
t he General Assenbly changed the formula and substituted
categorical grants and aid for the previous system where
fictitious students were added toaverage daily school
menber shi p as a neans of paying for the special needs of

t hat school district. See Act 1194 of 1995.

The new school -funding fornmula is what Judge Kil gore
nmeasur ed agai nst constitutional mandates. It woul d nake no
sense for himto determ ne conpliance by exam ning the
constitutionality of a fornmula that had been repeal ed by
the General Assenbly. W have previously held in this
opinion that the 1994 order is not |aw of the case. Lake
View s argunent has no nerit.

d. Excess Debt M I ages

Lake View urges that the trial court erred in
uphol di ng Act 1300 of 1997, codified at

Ark. Code Ann. § 26-80-204(18) (Supp. 2001), which

aut hori zed school districts to subtract excess debt

m || ages against the uniformtax of 25 mlls owed to the
St at e under Anendnent 74.

Lake View s point appears to have nerit. Anendnent 74
provides in pertinent part:

(b)(1) There is established a uniformrate of ad val orem
property tax of twenty-five (25) mlls to be levied on the
assessed val ue of all taxable real, personal, and utility
property in the state to be used solely for maintenance and
operation of the schools.

(2) Except as provided in this subsection the uniformrate
of tax shall not be an additional |evy for nmaintenance and
operation of the schools but shall replace a portion of the
existing rate of tax |evied byeach school district
avai |l abl e for maintenance and operation of schools in the
school district. The rate of tax available for naintenance
and operation | evied by each school district on the
effective date of this anmendnent shall be reduced to



reflect the levy of the uniformrate of tax. If the rate of
tax avail able for mai ntenance and operation levied by a
school district on the effective date of this anmendnent
exceeds the uniformrate of tax, the excess rate of tax
shall continue to be levied by the school district until
changed as provided in subsection (c)(1). If the rate of
tax avail abl e for mai ntenance and operation |evied by a
school district on the effective date of this anmendnent is
| ess than the uniformrate of tax, the uniformrate of tax
shal | nevertheless be levied in the district.

Ark. Const. anend. 74 8 (b)(1-2) (enphasis added).

What the Ceneral Assenbly did by 8 26-80-204(18) was change
what conprises the mllage requirenment. Under Amendnent 74,
the uniformmllage rate generates noney solely for the

mai nt enance and operation of the schools. Section 26-80-
204(18), however, adds a new category, excess debt service
mllage, to neet each school district's obligation.
Subsection (18) reads:

(18) "Uniformrate of tax" neans a uniformrate of ad

val orem property tax of twenty-five (25) mlls to be |evied
on the assessed value of all taxable real, personal, and
utility property in the state to be used solely for

mai nt enance and operation of the schools. In calculating
the uniformrate of tax inposed by Arkansas Constitution,
Article 14, 8 3, as anended by Arkansas Constitution,
Amendnents 11, 40, and 74, the foll ow ng categories of
mllage may be utilized to neet the mninumm || age

requi renment:

(A) The local school district's maintenance and operation
m || age;

(B) The dedi cated nai ntenance and operation ml| age;
(C Excess debt service mllage; and

(D) The mllage derived fromthe ratio of the debt service
fundi ng suppl enents divided by the total assessnent.

Ark. Code Ann. § 26-80-204(18) (Supp. 2001) (enphasis
added) .

Crediting excess debt service mllage against the 25 ml|
obligation is not contenplated by Armendnent 74. Nor can we



accept the trial court's explanation for finding 8 26-80-
204(18)(C) to be constitutional. The trial court said:

5. The plaintiffs have raised the issue that Amendnent 74
and Article 2, 88 2, 3, and 18 have been viol ated by
all ow ng under A.C.A. 8 26-80-201 et seq. school districts
to use the excess debt mllages to satisfy the uniformtax
rate of 25 mlls. However, the court finds otherw se.
Plaintiffs' argunment is that Amendnent 74 requires schoo
districts to levy twenty-five mlls to be dedicated to

mai nt enance and operations, and that by failing to do so
the State | oses substantial suns of noney that would

ot herwi se be avail able for Arkansas public schools. Sone
school districts have levied various mllages in order to
secure debt incurred through bond i ssues. Because of the
requi renent that mllages dedicated to the retirenent of
debt be equal to 150% of the indebtedness there are
virtually al ways excess debt mllages. In fact, it is
represented in the bond i ndenture, and, therefore, the
voters nmust be presuned to know that the excess m || ages
are to be available for maintenance and operati ons.

Plaintiffs conplain that this use of excess debt service
mlls does not satisfy Arendnent 74 and that the anmendnent
requi res each school district to levy twenty-five mlls,

i ndependent of any other mlls, exclusively for maintenance
and operations. However, Anmendnent 74 (b)(2) states in
part, "Except as provided in this subsection the uniform
rate of tax shall not be an additional |evy for maintenance
and operation of the schools but shall replace a portion of
the existing rateof tax levied by each school district
avai |l abl e for nmaintenance and operation of schools . "
The Plaintiffs argue for a result that could easily have
been obtai ned by nore specific | anguage in the anmendnent.
However, no such | anguage is present, and therefore, the
met hod of counting mlls to neet the uniformrate of tax
used by the State conplies with the | anguage of the
Consti tution.

In our view, the trial court assunes too much. It assunes,
first, that there is always an excess debt service mll age
and, secondly, that taxpayers have, in effect, authorized
by their votes that the excess be applied to maintenance
and operation of the schools. Wiy taxpayers woul d

"aut horize" by inplication that the excess be used for

mai nt enance and operation and not for sone other expense



such as anot her capital expense is not explained by the
court.

The record does not reflect how many school districts
credit excess debt service mllages against the 25 mlls
owed or even the value of the credits taken across the
state. This, of course, is pertinent information that this
court would have liked to have had at its disposal, but the
State, in opposing Lake View s position, does not argue the
financial inpact of elimnating the excess-debt-service-
mllage credit.

In construing our state constitution, we give words their
pl ain, ordinary, and common neani ng. See Frank v. Barker,
341 Ark.577, 20 S.W3d 293 (2000); Hoyle v. Faucher, 334
Ark. 529, 975 S.W2d 843 (1998). The wordi ng of Amendnent
74 makes it abundantly clear that each school district is
responsi bl e for assessing a uniformrate of 25 mlls for
mai nt enance- and- operati on purposes. If a school district

al ready has in effect mllages for maintenance and
operation, those mllages may be counted against the
uniformrate of 25 mlls required by Anmendnent 74. Nowhere,
however, does Amendnent 74 provide that part of a mllage
adopted by the school district for an entirely different
pur pose may be subtracted fromthe 25 mlls owed. The
CGeneral Assenbly's legislation permtting excess debt
service mllage is clearly contrary to the plain neaning of
Amendnent 74.

The State, inits brief before this court, only addressed
Lake View s argunment in a footnote. In that footnote, the
State mai ntai ned that Anendnent 74 is not self-executing
and that |egislation was necessary to put the anendnent
into effect. Though the State does not nmeke this argunent,
we note where Anendnent 74, subsection (d), provides that
"mai nt enance and operation” nmeans "such expenses for the
general mai ntenance and operation of schools as may be
defined by law." Gving the General Assenbly authority to
define what expenses are included within the term
"mai nt enance and operation," however, does not enpower that
body to change theuniformmllage rate or alter the funds
required to be sent to the State under Anendnent 74.

W hold that Ark. Code Ann. 8§ 26-80-204(18)(C) violates
Anrendment 74 of the Arkansas Constitution and is void and
of no effect.



e. Incentive Award

Lake View next contends that the trial court erred in
denying its posttrial request for an incentive award of $10
mllion. Lake View s primary assertion is that it has
driven this litigation since its inception in 1992, and the
State has made great strides in education due to its
efforts. It cites two cases to support its argunent. See In
Re: Continental Illinois Sec. Litig., 962 F.2d 566 (7th
Cr. 1992); Rand v. Mnsanto Co., 926 F.2d 596 (7th G r
1991) .

Nei ther case is persuasive. First, neither case is a
school -funding matter involving a nonetary claimagainst a
state governnent. In both cases, the Seventh G rcuit Court
of Appeal s discussed the duties of a class representative,
and only In Re: Continental Illinois Sec. Litig. did the
court address the fact that in some instances, a plaintiff
may be entitled to an incentive fee. However, the court in
nei ther case concluded that theplaintiff involved was
entitled to an incentive award. In its brief, Lake View
failed to cite to a rule for when an incentive award is
appropriate or to devel op an argunment based on that rule.
We have said tine and again that this court wll not
research an appellant's argunent for it. See, e.g., Holt v.
Wagner, 344 Ark. 691, 43 S.W3d 128 (2001).

We finally note that the trial court did not specifically
address Lake View s incentive-award claimbut issued a

bl anket denial of all clainms not addressed. Regardl ess,
Lake View s failure to develop this point legally or
factually is reason enough to affirmthe trial court on
this issue.

f. Contenpt and Retroactive Funding

Lake View subnmits that the record clearly establishes that
there was an intentional violation of Judge Inber's 1994
order by the State with the passage of the 1995 and 1997

| egi sl ative acts. Thus, according to Lake View, a contenpt
sanction is warranted. Lake View further maintains that
retroactive funding by the State to the school districts
back to 1994, under the school -funding fornula it espouses,
is required. However, Lake View |l eaves this court in the
dark as to what that retroactive funding should be and

whi ch school districts should receive it.



Again, our failure to enbrace Lake View s | aw of -t he-case
argunment vis-a-vis Judge Inber's 1994 order |argely decides
the issue of contenpt. Moreover, we are hard pressed to
conclude that the State is in contenpt of the 1994 order,
when we have al ready concluded that the issue in this
appeal is whether the 1995 and 1997 legislation as well as
Amendnent 74 have brought the state into constitutional
conpl i ance.

Wth regard to retroactive funding, Lake View s argunent
suffers fromlack of specificity and citation to authority.
We, again, observe that we will not devel op an appellant's
argunent for it or do an appellant's |legal research on a
poi nt raised. See Holt v. Wagner, supra.

This point has no nerit, and we affirmthe trial court.
g. Renedies

Lake View argues generally that the trial court should have
ordered specific renedi es against the State. Wat Lake View
appears to be arguing is that the trial court should have
directed the State to take specific steps to render school
funding constitutional. W, however, do not see that as the
trial court's or this court's function. Devel opnent of the
necessary educational prograns and the inplenmentation of
the sane falls nore within thebailiw ck of the Genera
Assenbly and the Departnent of Education. The Chi o Suprene
Court acknow edged the different functions in the branches
of government regarding renedies when it said: "[We
recogni ze that the proper scope of our reviewis |[imted to
determ ni ng whether the current system neets constitutional
nmuster [and we] refuse to encroach upon the clearly

| egi sl ative function of deciding what the new | egi sl ati on
will be." DeRolph v. State, 78 Chio St. 3d at 213, n.9, 677
N. E. 2d at 747. See al so Tennessee Small Sch. Sys. v.
McWherter, supra (affirmng trial court's holding that the
appropriate renedy shoul d be fashioned by the CGeneral
Assenbly); Brighamv. State, supra (holding that the
court's duty was solely to define the inpact of the State
Constitution on educational funding, not to fashion and

i npose a renedy; "The renmedy at this juncture properly lies
with the Legislature.”) The trial court's role and this
court's role, as previously discussed in this opinion, are
limted to a determ nation of whether the existing school -
funding system satisfies constitutional dictates and, if
not, why not.



VI11. Attorneys' Fees

In a separate brief, Lake View vigorously contends that the
trial court was in error when it used a "hybrid" nethod

of cal cul ating attorneys' fees which resulted in a fee award
of $9, 338,035 and no costs. What the trial court should
have done, according to Lake View, is award a percentage
fee based on a comon fund of $130 million, which, it
submts, was created by its efforts. Contingent fees
ordinarily range fromtwenty-five percent to forty percent
of the common fund, it clains. Thus, its fee award shoul d
have been $32, 500, 000 or $52, 000, 000. Moreover, Lake View
contends that because the benefit to the school districts
now exceeds $130 million (alnost $311 mllion), the
attorneys' fees awarded shoul d be even higher. Lake View
bempans the fact that the trial court's fee award works out
to about six-and-a-half percent of the conmmon fund. Lake

Vi ew al so asks for reinbursenent of its costs.

The State al so appeals the fee award but contends that it
was too high. According to the State, the trial court
shoul d have awarded fees based only on a "l odestar" nethod,
whi ch basically is tied to the nunber of hours attorneys
have worked on a case, with the potential for a
"multiplier” for contingent and novel litigation. The State
advocates a fee based on the total hours worked at an
hourly rate of $150 an hour with no multiplier.

In Lake View Il, this court held that "an econom c benefit
did accrue to the State of Arkansas due to Lake View s
efforts andattorneys' fees should be awarded." 340 Ark. at
497, 10 S.W3d at 902. However, we did not hold what that
econonmi ¢ benefit was. W noted that "this is a unique case
with a unique set of circunstances,"” and we held that under
t hese exceptional facts, the State had waived its right to
sovereign imunity. Id. W stated that we were "not
sanctioning attorneys' fees in all public-interest
[itigation or endorsing a new exception to the American
Rule.” Id. In remanding this issue to the trial court, we
refused to make a pronouncenent on how the fees shoul d be
paid, stating that this was a task for the trial court to
undertake. See id. W nentioned both a percentage fee based
on econom c benefit or the | odestar approach based on hours
wor ked as possi bl e nethods for awardi ng attorneys' fees.
See id.



On remand, the trial court ultimately awarded attorneys'
fees to Lake View counsel in the anbunt of $9, 338, 035. 00.
In making its award the trial court used a $130 nillion
econom ¢ benefit, which it stated the parties had agreed
to, as the starting point for calculating fees. The court
next exam ned whet her a percentage of that econom c benefit
or "sone ot her approach”" was appropriate in this case. The
court noted: "One purpose of the percentage nethod is to
encourage early settlenment by not penalizing efficient
counsel and ensuring that conpetent counsel continue to be
wi |l lingto undertake risky, conplex, and novel litigation."
The court observed that this litigation had been "l ong and
arduous" and that the issues involved were novel and
difficult. The court further observed that the Lake View
counsel were placed "at a very high risk because of the
time and effort involved and the uncertainty of success.

. ." The court pointed to the 1995 and 1997 | egislation as
wel | as Amendment 74 and "a comon fund of $130, 000, 000" as
the results of the attorneys' efforts.

The trial court then cited other common-fund cases where a
percentage of the fund had been awarded as attorneys' fees.
The cases cited were all class-action cases involving

ei ther a business or nunicipal corporation, or an illegal-
exaction issue. The trial court stated that Lake View
counsel requested a fee of twenty-five percent of the
"common fund" and that expert wi tnesses had testified that
contingent fees "are normally 33 1/3% and even 40%in
extrenely difficult cases.”

Based on the expert wi tnesses, affidavits, the contingent
nature of the case, and the factors for awardi ng attorneys'
fees set out in Chrisco v. Sun Indus., Inc., 304 Ark. 227,
800 S.w2d 717 (1990), the trial court awarded the

foll owi ng attorneys' fees:

Liability Phase: period prior to February 1998:

awar d: $8, 500, 000. 00.
cal cul ation: 6.5% of $130, 000, 000.00, or, alternatively,

15, 000 hours (supported by Lake View
affidavit) x $150.00 per hour x 3.877
(multiplier court stated was reasonabl e
based upon length of litigation, difficulty,
and contingent nature of success).



February, 1998-June 18, 2000

awar d: $525, 000.

cal cul ation: attorneys estimated 4500-5500 hours
of work and requested no particular rate. The
court reduced the hours to 3500 and used the $150
per hour rate.

June 19, 2000- Novenber 1, 2000

At torneys kept contenporaneous work records for
this period, per the trial court's order.

award: $313, 035.
cal cul ation: 2,086.90 hours x $150 per hour.

Total Award: $9, 338, 035

At the outset, we nust admit to some concern about the | ack
of time records for the nunber of hours clainmed to have
been worked in this case for the liability phase. The trial
court found, however, that no one disputed the 15,000 hours
claimed, and Lake View attested to the total hours by
affidavit. The State, in its brief on appeal, nerely
gquestions the total hours worked in a footnote.

Accordingly, we will accept 15,000 as the hours worked in
the liability phase, as found by the trial court.

We di sagree with Lake View, however, in two respects. It is
virtually inpossible to fix precisely what the econom c
benefit to the state has been as a result of counsels'
efforts. To be sure, there has been an econom c benefit to

the State, as this court acknowl edged in Lake View |II. But
just what that exact benefit m ght be is fodder for
specul ation. $130 mllion was sinply the anmount agreed to

by opposing counsel in an effort to settle the case and to
deci de upon appropriate attorneys' fees for Lake View
counsel

Qur second di sagreenent concerns the propriety of arguing
casel aw involving fees awarded in class-action |lawsuits
involving a corporation or an illegal -exaction issue as
precedent for a fee award in a school -fundi ng case, where
t axpayer noney will be used to pay those fees. The two
situations do not appear to be renotely conparable. |ndeed,



counsel for Lake View at oral argunent was unable to cite
this court to a single school-funding case where a

per cent age fee based on an econom c-benefit theory had been
awarded. In the one school -funding case in recent years
where a state suprenme court affirned an attorneys' fee to
successful counsel, the | odestar nmethod was enpl oyed and
not a percentage fee. See Carenont Sch. Dist. v. Governor,
144 N.H. 590, 761 A 2d 389 (1999).

The trial court used the Chrisco factors for guidance in
assessing attorneys' fees. See Chrisco v. Sun Indus., Inc.,
supra. Those factors are (1) the experience and ability of
counsel; (2) the tinme and |l abor required to performthe

| egal service properly; (3) the anount involved in the case
and the results obtained; (4) the novelty and difficulty of
the issues involved; (5) the fee customarily charged in the
locality for simlar services; (6) whether the fee is fixed
or contingent; (7) the tinme limtations inposed upon the
client or by the circunstances; and (8) the likelihood, if
apparent to the client, that the acceptance of the
particul ar enploynment will preclude other enploynment by the
| awyer. See id. This court recognized, in Chrisco, the
superior perspective of the trial judge in weighing the
applicable factors, and we concluded that we would not set
aside a trial court's fee award absent an abuse of

di scretion.

It is obvious to this court in the case at hand that the
trial court used nost of the Chrisco factors in making his
award. But in his analysis, he | ooked to both a percentage
fee based on six-and-one-half percent of $130 million and
hours worked at a rate of $150 an hour, plus a nultiplier.
Thus, the initial award of $8,500,000 for the liability
phase of the litigation was based, alternatively, on a
percentage cal cul ation and al so on hours worked, with a
3.778mul tiplier based on the length, difficulty, risk, and
i nportance of the case.

Because the econom c benefit in this case does not |end
itself to a firmfigure and because the fee award nust be
paid by the governnent, either state or |local, fromtax
revenues, we reject a percentage fee in this case.
Furthernmore, this court has never expressly adopted a

mul ti plier against hours worked as a means for arriving at
appropriate fees. We will not do so in this case.



To reiterate what we said in Lake Viewll, this is a unique
case with a unique set of circunstances, where there is no
guestion but that the state and | ocal school districts
derived an econom c benefit. Ordinarily, there could be no
fee award assessed against the State due to the doctrine of
sovereign imunity under our state constitution. It is only
because the State wai ved sovereign imunity in this case
that the issue of an attorneys' award becane vi abl e.

We conclude that attorney's fees based on hours worked at
an hourly rate of $150 is appropriate in this case. The
novelty and difficulty of this case, the results obtained,

t he hours worked, the expertise of counsel, and the effect
on other legal work of counsel, all mlitate in favor of an
attorney's fee, as we previously held in Lake View II.
Nevert hel ess, for reasons alreadystated, we cannot justify
an award based on a percentage applied against $130 mllion
or the use of a nultiplier to enhance the fee. W hold
that, in so doing, the trial court abused its discretion.

W nodify the trial court's fee award to a total fee of

$3, 088, 035, which is based on total hours worked, 20,587
hours, nultiplied by the hourly rate of $150 per hour. W
further nodify the trial court's order and award costs in

t he amount of $309, 000, which anmount was supported by a
Lake View affidavit. The total award of attorneys' fees and
costs, as nodified, is $3, 397, 035.

| X. Stay

Because we hold that the current school-funding systemis
unconstitutional, our schools are now operating under a
constitutional infirmty. Qher suprene courts facing this
di l emma have either remanded the matter to the trial courts
or stayed the court's mandate in order to give the Genera
Assenbly and Executive Branch an opportunity to cure the
deficiencies. See, e.g., Carenont Sch. Dist. v. Governor,
142 N.H 462, 703 A 2d 1353 (1997) (staying all further
proceedi ngs until the end of the upcom ng | egislative
session and mai ntai ni ng present funding systemthrough the
1998 tax year); DeRolph v. State, 78 Ghio St. 3d 193, 677
N. E. 2d 733 (1997) (staying the effect of the decision
fortwel ve nonths and remanding to the trial court for entry
of judgnment and retention of jurisdiction until |egislation
is enacted and in effect for action as nmay be necessary in
conformty with opinion); Brighamv. State, 166 Vt. 246

692 A.2d 384 (1997) (entering default judgnent for students



and school districts and remandi ng so that jurisdiction
could be retained until valid legislation enacted and in
effect, and for any further proceedings); Roosevelt

El ementary Sch. Dist. No. 66 v. Bishop, 179 Ariz. 233, 877
P.2d 806 (1994) (reversing and renmanding the case to the
trial court for entry of judgnent and retention of
jurisdiction to determne within a reasonabl e tine whet her

| egi sl ative action had been taken); Edgewood |Ind. Sch.

Dist. v. Kirby, 804 S.W2d 491 (Tex. 1991) (staying the
effect of the Suprenme Court's previously-ordered injunction
until April 1, 1991); Rose v. Council for Better Educ., 790
S.W2d 186 (Ky. 1989) (withholding the finality of the
decision until 90 days after the adjournnment of the Ceneral
Assenbl y) .

Clearly, the public schools of this state cannot operate
under this constitutional cloud. Wre we not to stay our
mandate in this case, every dollar spent on public
education in Arkansas would be constitutionally suspect.
That woul d be an untenabl e situation and woul d have the
potential for throwing the entire operation of ourpublic
schools into chaos. W are strongly of the belief that the
Ceneral Assenbly and Departnent of Education shoul d have
time to correct this constitutional disability in public
school funding and tine to chart a new course for public
education in this state. Accordingly, we stay the issuance
of our mandate in this case until January 1, 2004. This
will give the General Assenbly an opportunity to neet in
Ceneral Session and the Departnment of Education tinme to

i npl enment appropriate changes. On January 1, 2004, the stay
will termnate, and this case will be over. Any subsequent
challenge will constitute separate litigation.

X. Concl usi on

We enphasi ze, once nore, the dire need for changing the
school -fundi ng systemforthwith to bring it into
constitutional conpliance. No | onger can the State operate
on a "hands off" basis regardi ng how state noney is spent
in local school districts and what the effect of that
spending is. Nor can the State continue to | eave adequacy
and equal ity considerations regardi ng school expenditures
solely to local decision-making. This court admts to
consi derable frustration on this score, since we had nade
our position about the State's role in education perfectly
clear in the DuPree case. It is not this court's intention
to nmonitor orsuperintend the public schools of this state.



Nevert hel ess, should constitutional dictates not be
followed, as interpreted by this court, we will have no
hesitancy in reviewng the constitutionality of the state's
school - fundi ng system once again in an appropri ate case.
Cor bi n and Hannah, JJ., concur.

A aze, J., concurs in part and dissents in part.

| mber, J., not participating.

Speci al Justice Carol Dal by joins.

Donald L. Corbin, Justice, concurring. | concur in the
resolution of this case as reflected in the mgjority's
opinion. | wite separately, however, to voice ny concern

over the personal tenor of this lawsuit as reflected in the
briefs and notions filed by the attorneys for Lake View.
During the course of this appeal, many notions, nost of

whi ch were purely procedural, were filed by both the State
and Lake View. In at |east two of their pleadings, Lake
View s attorneys raised the specter of racism In short,
they asserted that they were being treated unfairly by the
State and this court on the basis of the color of their

ski n.

I n one of those pl eadings, Lake View s attorneys conpared
their plight to that of the African-Anericans in the

| andmark cases of Dred Scott v. Sandford, 60 U. S. 393
(1856), Plessy v. Ferguson, 163 U.S. 537 (1896), and Brown
v. Board of Education, 347 U S. 483 (1954). Such

all egations of racial discrimnation are certainly very
serious and should not be made Iightly. However, from ny
view of the case, they are conpletely unfounded and w t hout
factual support. As such, the behavior of these attorneys,
in ny opinion, is reprehensible.

If this were not bad enough, Lake View s attorneys
continued this theme of racial discrimnation in their
brief on the issue of attorney's fees. There, they stated
in no uncertain ternms that they had been given such a snal
attorney's fees, over $9 nillion, because they were
African- Anerican. They further stated that had they been
Caucasi an, they woul d have received a nuch bigger sum They
wr ot e:



The vast differentiation in the fees that has been all owed
inthis cause is glaring in that the appellant's attorneys
are the only African-Anerican team of attorneys who have
appeared before this court in a public interest case and
are now receiving a disparaging fee. The nenbers of the
court nust take care to recognize the inplications of the
14'" Amendnment of the United States Constitution and Article
2, Sections 2, 3 and 18 of the Arkansas Constitution
require that appellant's attorneys enjoy the sane
constitutional rights as do Caucasian attorneys in simlar
si tuation.

As with the notions, Lake View s attorneys offered nothing
in the way of proof to support their claimthat they were
di scrim nated against in being awarded a paltry

$9, 338, 035.00. Indeed, it isdifficult to imagine that any
such proof exists, as the chancellor's order denonstrates
that he held these attorneys in high esteem Furthernore,
the cases on which Lake View s attorneys rely, where
Caucasi an attorneys allegedly received | arge suns of noney,
are not school -fundi ng cases. Counsel for Lake View s
attorneys admtted in oral argunment that he had not found
any school -fundi ng case where a percentage fee was awarded.

In sum these unfounded all egations of racismare reckless
and di srespectful, both to this court and to the | ower
court. They are an unwanted distraction fromthe real
issues in this case. The issue of race sinply did not enter
into this court's decision. Indeed, | amconpletely
confident in saying that the skin color of Lake View s
attorneys played no part whatsoever in this court's
decision. | amequally confident that it played no part in
any of the | ower court proceedings.

| understand that there was a certain anount of posturing
going on in this case, both by the State's and Lake View s
attorneys, and that this case was a high-profile nedia
event. Be that as it may, unfounded and unsupported

al | egations of racismhave no business in a lawsuit of this
nat ure.

Ji m Hannah, Justice, concurring. | concur with the majority
that the current public school systemfails to neet the
standardsfor the public schools required under our
constitution. | wite separately to set out why | reach the
sanme conclusion and to clarify that the role of this court
is to determ ne whet her our public school system neets our



constitutional standards. The role of this court is not to
direct the General Assenbly in what nust be done to provide
the required public school system Under our constitution,
the General Assenbly bears the duty to provide a public
school systemthat conplies with our constitution.

The issues presented in this case include whether the
current funding systemis adequate and whether it is

equi table. These two issues nay be considered sinply as a
guestion of whether the current school system provided by
the General Assenbly neets the constitutional requirenents
of a "general, suitable, and efficient systemof free
public schools...." Ark. Const. art. 14, 81. It does not.

The Constitution of the State of Arkansas provides that the
State nust maintain a general, suitable, and efficient
system of free public schools. Ark. Const. art. 14, § 1.
The obligation to provide the required system of public
school s belongs to the General Assenbly. The Arkansas
Constitution vests in the General Assenbly the duty and
authority to establish, maintain, and support a public
school system Barker v. Frank, 327 Ark. 589, 939 S. W2d
837 (1997); E. Poinsett County Sch. Dist. No. 14 v. WMassey,
315 Ark. 163, 866 S.W2d 369 (1993); Saline County Educ.
Bd. v. Hot Springs Educ. Bd., 270 Ark. 136, 603 S.W2d 413
(1980). See also, Lenmire v. Henderson, 174 Ark. 936, 298
S.W 327 (1927). In Weelis v. Franks, 189 Ark. 373, 72
S.W2d 231 (1934), this court stated:

It has been too often held, as now to be a matter of

debate, that the Legislature is clothed by the Constitution
wi th plenary power over the managenent and operation of the
public schools. It is for the Legislature to declare policy
with reference to the schools, and however much this court
m ght doubt the wi sdom of the policy declared, it has no
power to alter it.

Wheelis, 189 Ark. at 376. That the General Assenbly has

pl enary power over the public schools neans that it has
full power. Beard v. Albritton, 182 Ark. 538, 31 S.W2d 959
(1930). The responsibility for the creation, organization,
and regul ation of that system of public schools thus is

wi thin the exclusive province of the General Assenbly.
Wal | ace Sch. Dist. v. County Bd. of Educ., 214 Ark. 436,
439, 216 S.W2d 790 (1949). Supervision of the public
schools is vested in such officers as the General Assenbly
may provide. Ark. Const. art. 14, 8§4.



The role of this court is not to dictate policy; rather, it
is tointerpret the constitution. As this court stated in
City of Hot Springs v. Creviston, 288 Ark. 286, 705 S.wW2d
415 (1986):

Ever since Marbury v. Mdison, 1 Cranch 137, was decided in
1803, the Suprene Court has had the responsibility
ofinterpreting the United States Constitution and the state
courts that of interpreting the state constitutions. But
the judicial authority does not extend beyond
interpretation. The courts do not have the power to hold a
constitutional mandate in abeyance; they should not have
that power. The constitutional way of doing things may be
slow at tines, but it is the right way.

Creviston, 288 Ark. at 293.

Thus, there is no question that this court has the
obligation and authority to interpret the constitutional
provi si ons regardi ng schools and determ ne whet her the
General Assenbly is fulfilling its constitutional duty to
provi de a general, suitable, and efficient systemof free
publ i ¢ school s.

Previ ous case law confirns this conclusion regarding our
duty to interpret the constitution. In the years since the
present constitution was adopted, this court has had
occasion to interpret provisions of Article 14 of our
constitution on many occasions. As already noted, this
court has declared that the General Assenbly is obligated
under the constitution to establish and maintain the public
schools. Wl lace, supra. This court has al so declared that
the General Assenbly has the obligation to create schools
and set the boundaries of districts. Beard, supra. The
authority to decide howthe state is to be divided up in
public schools lies with the General Assenbly and is
"suprene." Massey, 315 Ark. at 169. See al so, Krause v.
Thonmpson, 138 Ark. 571, 211 S.W2d 925(1919). The issue of
fundi ng of school districts has al so been before this court
on a nunber of occasions as it relates to the General
Assenbly's duty to provide a general, suitable, and
efficient school system under the constitution. Dupree v.
Alma Sch. Dist. No. 30, 279 Ark. 340, 651 S.w2d 90 (1983);
see al so, Krause, supra.

This court has not specifically defined the terns "general,
suitable, and efficient.” The word "general” in Article 14,



Section 1, nmeans that the public schools required under the
constitution nust be of common benefit to those who are to
be served by the schools, i.e., those who are between six
and twenty-one years of age. 11 The public schools nust

of fer "gratuitous instruction of all persons between the

ages of six and twenty-one...." Special Sch. Dist. No. 65
v. Bangs, 144 Ark. 34, 36, 221 S.W 1060 (1920). In 1885,
this court stated: "It is the clear intention of the

constitution and the statutes alike, to place the neans of
education within the reach of every youth." Maddox v. Neal,
45 Ark. 121, 124 (1885). "Education at the public expense
has thus beconme a legal right." 1d. Under our

constitution, educational opportunity may not be "controlled
by the fortuitous circunstances of residence." Dupree, 279
Ark. at 345. Thus, "general" neans a "suitable" education
nmust be afforded to all between the ages of six and twenty-
one.

The word "suitable" nay al so be understood by reference to
earlier decisions of this court. In Fort Smth School
District v. Maury, 53 Ark. 471, 14 S.W 669 (1890), this
court stated:

The duty to establish and keep in operation schools is not
met by the enploynent of teachers and keeping them at the
school house; but it demands that suitable persons shall be
kept as teachers, and a school maintained adapted to the
intellectual and noral advancenent of pupils.

Maury, 53 Ark. at 473. See also, Berry v. Arnold Sch.

Dist., 199 Ark. 1118, 1124, 137 S.W2d 256 (1940). This
court has also stated that there should be a constant
effort to raise the standards of the public schools and the
Ceneral Assenbly has the power to adapt our schools to the
nost advanced standards in order to give our youth the best
educati on obtainable on all subjects. D ckinson, 120 Ark.

at 88. In Maury, supra, this court went on to note that the
duty to establish and keep schools in operation necessarily
i ncluded the duty of agencies set up by the General
Assenbly to visit the schools, noting, and then correcting
poor instruction and |ack of progress. Maury, 53 Ark. at
473-74.

The di scussion in Maury, supra, Berry, supra, and

Di cki nson, supra, also casts light on the neaning of
"efficient.” A system nmust be provided by the CGeneral
Assenbly that is capable of effectively fulfilling the



constitutional mandate for a general and suitable system of
public schools. The word "efficient” is defined as "Making,
causing ... Effective in producing the desired result with
m ni mum wasted effort."” The New Shorter Oxford English
Dictionary 787 (Edition 1993). It appears doubtful to ne
that the framers of our constitution had a definition of
"efficient” in mnd simlar to that set out in Rose v.
Council for Better Education, Inc., 790 S.W2d 186 (Ky.
1989). As noted in the majority opinion, the definition in
Rose was relied upon by both Judge Kil gore and Judge | nber.
In Rose, the Kentucky Suprene Court defined an efficient
education in terns of educational subject matter and | evel
of proficiency to be obtained. As the mpjority goes on to
note, the CGeneral Assenbly nmay have been influenced by the
definition in Rose when Acts 1108 and 1307 of 1997 were
adopted. However, whatever the definition of efficient

m ght be, the adoption of such specific nethods and goal s
in public education as discussed in Rose, supra, is a
matter of policy left by our constitution to the General
Assenbly. See Wieelis, supra. Qur duty is to determ ne
whet her the public schools as presentlyfunctioning neet the
constitutional requirements of a "general, suitable, and
efficient systemof free public schools.” Ark. Const. art.
14, § 1.

Al t hough the ternms "Ceneral, suitable, and efficient” m ght
be nore finitely defined, under the facts of this case,
further definition is not necessary. The neaning of the
words general, suitable and efficient that nmay be derived
fromour case lawis nore than sufficient to use in
determ ni ng whet her the constitutional mandate has been net
by the General Assenbly.

| also note that under the facts of this case, we need not
determ ne whether judicial reviewis under strict scrutiny
or whether there is a fundanental right to the
constitutionally mandat ed general, suitable, and efficient
education. In 1885, this court held plainly that every
child entitled to a public education has a right to a
general, suitable, and efficient education in the public
school s. Maddox, supra. Under any conceivabl e standard of
review, the current systemis woefully inadequate and does
not begin to fulfill the constitutional nmandate.

The majority opinion sets out the facts, and I wll not
repeat them here. The exanpl es provided hardly scratch the
surface of the inadequacies of the current public school



system Large nunbers of our students test bel ow the
national average. A npjority of Arkansas students require
remedi ation in math or English when they start college. CQur
cl assroom teachers are substantially underpai d.
Conmpensati on of teachers is not even consistent between
districts.

To see the gravity of the problem we need | ook no further
than to a district where the entire math programin one
school is offered by a grossly underpaid substitute teacher
who is neither provided with sufficient supplies,

mat eri als, or conputers, nor adequate physical facilities.
We al so need | ook no further than to a district where
students are not afforded reasonable toilet facilities,
where roofs | eak, where buses do not neet m ninum state
standards, and where there are buil dings w thout heat. It
is the obligation of the General Assenbly to provide the
constitutionally required facilities, materials, equipnment
and conpetent teachers. Maury, supra; Berry, supra.

The constitution places the responsibility squarely upon
the General Assenbly to establish, maintain, and support a
public school system which provides a general, suitable,
and efficient educational opportunity to all students

bet ween the ages of six and twenty-one. See footnote 1
Since the adoption of the present constitution in 1874,
school districts have been created, and responsibility for
taxation for schools has in part beentransferred to the

| ocal level. Local districts have run their schools, and
the public is accustoned to | ocal control. However, none of
this alters the General Assenbly's responsibility under our
constitution.

The General Assenbly has been well within its
constitutional authority in the creation of the districts
and in allowng |ocal control. This court has |ong

recogni zed that the CGeneral Assenbly nust enpl oy agencies
to acconplish the obligation of establishing and

mai ntai ning a systemof free public schools. Lemaire, 174
Ark. at 939. See also, Allen v. Harnony G ove Consol. Sch.
Dist. No. 19, 175 Ark. 212, 298 S.W2d 997 (1927). The
State may establish boards and appoint directors, but such
boards and directors are only agents of the General
Assenbly. Maddox, supra. Boards and directors are but
trustees appointed to run the systemthe constitution
requires. Id., see also, Allen, supra. If the system does



not function properly, the General Assenbly bears
responsi bility whatever the cause. See Dupree, supra.

The majority notes the frustration that the Arkansas

Depart ment of Education has failed to conplete an adequacy
study requested by the General Assenbly. The trial court
stated that to determ ne the anmount of funding "for an
educati on system based on need and not on the anount
avai | abl e but on the anpbunt necessary toprovi de an adequate
educational system the court concludes an adequacy study

i s necessary and nust be conducted forthwith.” This is a
failure of the General Assenbly. The Departnent of
Education, in this context, is acting as an agent of the
General Assenbly.12 The Departnent's inaction is a matter
for the General Assenbly to resolve. Weelis, supra. It is
the General Assenbly's duty under the constitution to

provi de the required public school system It is up to the
Ceneral Assenbly to do whatever it nust do with respect to
boards, districts, or bureaucracies to nmake the system neet
the constitutional requirenents.

The General Assenbly is free to decide how to establish and
mai ntain a system of public schools that neet the
constitutional mandate. Barker, supra. The current public
school system does notneet constitutional requirenments. The
Ceneral Assenbly nmust now act. W do not have the power to
hold a constitutional mandate in abeyance. Hutton v.

Savage, 298 Ark. 256, 769 S.W2d 394 (1989); Creviston,

supr a.

| also note that, as the mpjority discusses, the issues
raised in this case include whether the current funding
systemis adequate and whether it is equitable. These two
i ssues are inexorably connected and what is actually at

i ssue before this court is sinply whether the current
school system provided by the General Assenbly neets the
constitutional requirenments of a "general, suitable, and
efficient systemof free public schools...." Ark. Const.
art. 14, 8 1. Funding plays a role, in determ ning whether
a general, suitable, and efficient systemof public schools
is being provided. In Dickinson v. Ednondson, 120 Ark. 80,
178 S.W 390 (1915), this court stated: "The Legislature
has no authority to select an arbitrary basis for the

di sbursenent of funds. . .." D ckinson, 120 Ark. at 90.

The issue in this case is nore conplex than a nmere funding
issue. The majority cites Dupree, in its discussion of



fundi ng quotes the Dupree opinion where this court stated
that, "[f]or sone districts to supply the barest
necessities and others to have prograns generously endowed
does not neet the requirenents of theconstitution. Bare and
m ni mal sufficiency does not translate into equal

educati onal opportunity.” Dupree, 279 Ark. at 93. This
statenent by the court in Dupree in 1983 may al so be
interpreted as stating sinply that bare and m ni nal
sufficiency does not satisfy the requirenents of a suitable
public school system

| agree that in practical terns it is highly doubtful that
meani ngful reformw || ever be achieved by the CGeneral
Assenbly unless it determ nes actual expenditures per pupil
and makes necessary deci sions on funding. That is sonething
the General Assenbly nust deal with. The funding required
does relate to the constitutional requirenent for

education, and the General Assenbly nust address it. The

i ssue of wealth of districts is |less hel pful. Wether there
is classification based on wealth exists begs the real

i ssue. The wealth of a district with respect to a general,
suitable, and efficient public school is not relevant
because the state nmust assure the required educati onal
opportunities are provided regardl ess of wealth.

Looki ng for inadequacy and inequality in fundi ng does not
necessarily answer the real issue. The real issue is

whet her each child is provided the constitutionally

requi red educational opportunities. Maddox, supra. The real
issue is whether all students are afforded the
constitutionally required education.

Amendnent 74 must al so be noted in this discussion, because
it specifically provides that school districts may "to the
extent perm ssible" raise additional funds to "enhance the
educational systemin the school district."” Ark. Const.
anend. 74. "Enhance" neans the educational opportunities
that are being provided by the additional funding are above
and beyond the general, suitable, and efficient education
requi red under the constitution. Therefore, inequality
between districts nmay well constitutionally exist. It may
not, however, exist as to provision of the constitutionally
required "general, suitable, and efficient” public schools.
In short, while | agree that the present systemis
unconstitutional, | cannot agree that the General Assenbly
is bound to assure that each student nust receive precisely
t he sane educational opportunities, facilities, curricula,



or equi pnent. Anmendnent 74 will not allow this concl usion.
Perhaps that is why the najority opinion speaks in terns of
substantially equal educational opportunity, rather than
preci sely the sane.

| also wite to state that while | agree that under Lake
View ll, attorneys' fees will be awarded in this case, | do
not agree that fees should be granted based upon

acqui escence by the State regarding work done by the
attorneys. Docunentation of work done by the attorneys and
costs incurred is woefully inadequate. Thereis a | ack of
records of attorney activity until 1998. For the existing
billings between 1998 and 2000 t here are days when the
billings are quite unclear. The records also inply that,
for at |least three years, there was little, if any,
activity at all. That would nmean that over the years there
was activity the attorneys were billing in excess of two

t housand hours per year.

The use of school funds for other than their intended
purpose is specifically limted by the Arkansas
Constitution. Ark. Const. art. 14. See al so, Special Sch.
Dist. of Ft. Smith v. Sebastian County, 277 Ark. 326, 641
S.W2d 702 (1982). If fees and costs are to be awarded in a
case involving constitutionally protected funds, then, at
the very | east, supporting docunentation should be
required.

Tom d aze, Justice, concurring in part and dissenting in
part. I wite first to repeat ny earlier dissent that this
case shoul d have ended when (1) then Chancell or | nber
entered her orders in 1994, (2) this court dism ssed the
appeal fromthose orders, and (3) the Lake View Schoo
District failed to cross-appeal fromthe chancellor's
orders. See Lake View School District No. 25 v. Huckabee,
340 Ark. 481, 10 S.W3d 892 (2000) (daze, J. dissenting)
(majority opinion now refers to as Lake View Il). In Lake
View I, ny opinion was (and still is) that the chancell or
erred when shestayed her 1994 orders for two years, and, if
Lake Vi ew had appeal ed those orders, it would have been
entitled to the injunctive relief it sought. As far as the
acts the General Assenbly enacted after 1994 in its effort
to conmply with the chancellor's decisions, Lake View and
any ot her school district had the opportunity to chall enge
the validity of those acts in another suit. Cearly, those
acts involved new and different issues to be argued and
deci ded.



| nstead, our court adopted a new revi ew procedure and has
provi ded for "conpliance trials" in order to consider the
constitutionality of any | aws enacted since Chancell or

| mber's 1994 orders. This court's action in this respect
was well intentioned to provide a helpful hand inits
attenpt to rectify serious issues surrounding the funding
probl ens facing our state's schools. These issues, however,
coul d have been appropriately dealt with if this court had
required the parties to followthis court's existing rules
of procedure, appellate rules, and its case | aw
interpreting those rules. | discussed this subject in ny
earlier dissent, and there is no need to rehash that

di ssenting opinion here, except to say that when this court
strays fromits established rules and | aws to create new
remedi es to resolve hard and controversial issues, it

i nvari ably nmakes matters worse. See, e.g., Republican Party
of Arkansas v. Kilgore, 350 Ark. __ , S W3d
(Novenber 7, 2002) (d aze, Corbin, and Inber, JJ.,

di ssenting).

Because of this court's unusual decision to allowthe
chancellor's 1994 order to be held in abeyance for two
years, matters changed afterwards -- Arkansas voters
approved Anendnent 74, and the General Assenbly enacted
acts bearing on the state's school funding problens and

rai sing new i ssues. Because this court did not correctly
conclude the litigation over which Chancell or | nber

presi ded, our court nowis confronted with the question of
whi ch findings and decision it is to review, since new | aws
have surfaced after the 1994 orders, and a new judge,
Collins Kilgore, has been assigned to decide the Lake View
case. This issue as to what this court should reviewis
nmost per pl exi ng, and, once again, would not have existed if
our court had ended its review of Judge Inber's 1994
orders, by denoting those orders final and deciding the
issues in that appeal. Alas, the court's failure to do so
now forces this court to choose whether it should review
Judge Inber's or Judge Kilgore's orders. The mgjority court
has deci ded Judge Kilgore's findings and order are now the
ones before this court. The majority court submts that
Judge Inber's case has officially ended, and Judge
Kilgore's order springs forth for review, even though
ordinarily any final order brought on appeal brings up
forreview any internedi ate order involving the nmerits. See
Ark. R App. P.--Cv. 2(b).



VWhile | thoroughly disagree with the new and unusual manner
in which this court has taken jurisdiction of this case on
appeal, | recognize I am out nunbered. However, | am hopef ul
that sonetinme in the near future this court will revert to
its rules and require trial courts to decide constitutional
questions and not allow those courts to hold their

deci sions in abeyance, thus requiring |ater "conpliance
hearings."” W have rules and renedies, as well as

| egi slative options, to enforce such constitutional
mandat es, and our court need not create new ones.

Regarding the nerits of this case, | largely agree with the
majority court. For exanple, the nmgjority, | believe,
correctly holds that courts have the authority to decide
the constitutionality of the State's school funding system
Qur court essentially decided that question in the case of
DuPree v. Alma School Dist. No. 30, 279 Ark. 340, 651
S.W2d 90 (1983). | also amof the view that the | ower
court's decisions, and our court's decision on appeal, are
correct in ruling that the State's school -fundi ng systemis
unconstitutional and inadequate under Article 14 of the
Arkansas Constitution. Wiile the argunent is strong that
this court should proclaiman adequate education to be

af undanmental right, such a proclamation woul d add very
little to the opinion, since the magjority opinion clearly
recogni zes and mandates that the State has an absol ute duty
under our constitution to provide an adequate education to
each school child.

Finally, | also agree with the majority decision regarding
the award of attorneys' fees, only because the State waived
sovereign imunity in this case. O herw se, Lake View would
not be entitled to any attorneys' fees since attorneys'
fees are authorized in only two situations: (1) when fees
are provided by statute (comonly | abel ed the "Anerican
Rule"), and (2) in illegal-exaction cases where a class
action is sought and a conmon fund is established. See
Cotten v. Fooks, 346 Ark. 130, 55 S.W3d 290 (2001) (d aze
and Hannah, JJ., concurring) (where court refused to award
fees because there was no common fund from which such fees
could be paid); but see Lake View School Dist. No. 25 v.
Huckabee, 340 Ark. 481, 10 S.W3d 892 (2000) (d aze, J.,

di ssenting).

Here, no refund exists, but the State affirmatively
recogni zed that Lake View s counsel were entitled to
attorneys' fees, even though no statute provides for them



In these limted circunstances where the State waived its
immunity, the majority court was correct in awarding fees,
and, in doing so, utilizing the established factors set out
in Chrisco v. Sun Indus., Inc., 304Ark. 227, 800 S.W2d 717
(1990).

In conclusion, | nust disagree with the majority opinion
where it stays the issuance of the court's mandate until
January 1, 2004, so as to give the General Assenbly and the
Department of Education tinme to inplenment appropriate
changes. The opinion further reads that "[Were we not to
stay our mandate in this case, every dollar spent on public
education in Arkansas woul d be constitutionally suspect."”
The majority court tends to raise al arm where none exists,
nor is argued.

Qur established appellate rules provide that in all cases,
civil and crimnal, the clerk will issue a nandate when the
court's decision becones final. See Ark. Sup. &. R 5-
3(a). Rule 5-3(c) provides for a stay only where parties
seek to prosecute proceedings to the Suprene Court of the
United States.

In short, this court should followits own rules. The
CGeneral Assenbly neets beginning in January of 2003, and |
have every confidence that governnental body, the governor,
and the executive branch will work towards assuring the
citizens a school systemthat will neet constitutional
muster. Part of the delay in obtaining a decision in this
case has been due to this court staying its orders. This
court should let the judicial, legislative, and executive
systens nove ahead as it usually does in these matters, and
Arkansas can put this constitutional issue behind it.
Accordingly, | joinin the mgority decision to affirmin
part and reverse in part, but do not join in staying this
court's decision until January 1, 2004.

1Amendnent 80 to the Arkansas Constitution which
becane effective July 1, 2001, designated all courts
as "circuit courts."

2The style of this case reflects the appellees as
identified in the State's notice of appeal.

3This court subsequently held that Act 916 of 1995
was unconstitutionally adopted due to an alteration



of the bill, which ran counter to its original
purpose as stated in the bill's title. See Barclay v.
Melton, 339 Ark. 362, 5 S.W3d 457 (1999).

41 n January 1997, Judge |nber assuned her role as
Associ ate Justice of the Arkansas Suprene Court.
Chancellor Collins Kilgore was subsequentl|ly assi gned
t he case.

5For a conplete history of this case through March 2,
2001, refer to Lake View Sch. Dist. No. 25 v.
Huckabee, 340 Ark. 481, 10 S.W3d 892 (2000) (Lake
View ll).

6State statutes refer to "base |ocal revenue per
student" rather than "base |evel revenue" and "l ocal
revenue per student" rather than "l ocal resource
rate." See Ark. Code Ann. 8 6-20-303(5) & (15) (Repl.
1999) .

7The school district at the ninety-fifth percentile
I s determ ned pursuant to Ark. Code Ann. § 6-20-
303(17) (Repl. 1999), which provides:

"Local school district at the ninety-fifth
percentile" means, when ranking school districts in
descendi ng order by the total state and | ocal revenue
per average daily nmenbership, a district which falls
at the ninety-fifth percentile of the total nunber of
pupils in attendance in the schools of this state, as
described by 34 CF. R § 222.63 (1994)[.]

8At |east two post-1994 legislative Acts specifically
refer to the desirability of local control. See Act
1307 of 1997, codified at Ark. Code Ann. 8 6-20-
302(b) (Repl. 1999) and Act 917 of 1995.

gWe further note that federal regul ations pertaining
to the calculation of the disparity limtation under
the Federal Range Ratio permt the Secretary of
Education to cal cul ate the percentage of disparity



usi ng either revenues or expenditures. See 34 C. F.R
8§ 222.63(a) (1994).

10Lake Vi ew does nake one conclusory all egation
regarding Rule 60: "Rule 60 prevented the [S]tate .
. from seeking nodification, anmendnent, or

nul lification of any part of the 1994 [(Orders[.]"

11As the majority notes, whether early chil dhood
education is to be provided is a public policy issue
for the General Assenbly to resolve. It is not

requi red under the constitution.

12The Departnent of Education is not created or
established by the constitution. It was created by
the General Assenbly. See Act 169 of 1931.

Supervi sion of the public schools is vested
ultimately in the General Assenbly. Barker, supra;
Ark. Const. art. 14, 84. A State Board of Education
constituting the State Departnent of Education was
created by the General Assenbly in Act 169 of 1931.
In 1931, under Act 169, nenbers of the Board were

el ected. In Act 244 of 1937, the General Assenbly
directed that the board nenbers be appointed by the
Governor. Wiile the General Assenbly has all owed the
Executive Departnment to appoint nenbers of the State
School Board, the duty to supervise the public school
systemrenmains with the General Assenbly.



